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GUARDIANSHIP & MANAGEMENT OF PROPERTY IN THE A.C.T.

Information for Guardians

The ACT Civil & Administrative Tribunal (ACAT) may authorise a person to make decisions on behalf of an adult person whose decision making ability is impaired. ACAT’s power and the power of guardians and managers is determined by appointing a person to be a guardian or manager under the Guardianship and Management of Property Act 1991 (the Act).
This pamphlet provides information about the appointment and powers of a guardian or manager.
1. Appointment of a Guardian

(a)      Circumstances in which a Guardian will be Appointed for 

a Person
A guardianship order can only be made in relation to a person who has reached the age of 18 years.

ACAT  may appoint a guardian if it is satisfied that the person for whom the guardianship order is sought:
(i) is suffering from a condition that impairs their decision making ability in relation to a matter relating to their health or welfare; and
(a) there is or is likely to be a need for a decision in relation to that matter or ;
(b) the person is likely to do something that their that involves unreasonable risk to their health, welfare or property; and

(ii) if a guardian is not appointed
(a) the person’s needs will not be met; or
(b) their interests will be significantly adversely affected. 
(b) Decisions a Guardian may make
A guardian may be appointed to:
· decide where and with whom the person is to live;

· decide what education or training the person is to receive;

· give a consent required for a medical procedure or other treatment

(other than a prescribed medical procedure – see the section on

Prescribed Medical Procedures below); and/or

· bring or continue legal proceedings for, or in the name of, the person.

This is not an exhaustive list. There may be other decisions that require the appointment of a guardian.
(c) Choice of Guardian
The Tribunal must be satisfied that the person nominated for appointment is suitable and can discharge the responsibilities of a guardian. A guardian may 
be a family member or friend.  Where no suitable person is available the Tribunal can appoint the Public Advocate as guardian.

When considering the suitability of a proposed guardian various factors listed in section 10 of the Act must be considered.  These include:
· the guardian must be over the age of 18 years;
· the views and wishes of the person must be considered and promoted;

· the guardian should be available and accessible to the person;

· the guardian must be able to ensure that their own interests and duties do not conflict with those of the person to the detriment of the person;
· the criminal history of the proposed guardian;

· whether the proposed guardian has been made bankrupt or has made arrangements with creditors.
(d) Joint Guardians

The Tribunal can appoint one or more people as guardians.  An order made by ACAT can specify that the guardians can act jointly and/or severally when necessary.  In the event of the death, absence or incapacity of one of the joint guardians, the remaining guardian becomes the guardian. Where there are two or more surviving guardians those persons become joint, or joint and several guardians.

(e)      Length of Appointment
The appointment of a guardian continues until:

· the death of the protected person;

· revocation of the Guardianship order by the Tribunal;

· the guardian resigns in writing;
· the guardian is removed by the Tribunal because they are no longer

suitable or competent, or have neglected to perform the duties and functions of guardian or have contravened a particular provision of the Act.
An emergency guardianship order can last for a maximum of 10 days.
(f)      Review of Appointment
The appointment of a guardian can be reviewed at any time on the application by anyone with an interest in the welfare of the protected person. In addition the Tribunal must review appointments at least once every 3 years.
2. Principles by which the Guardian should Operate

When exercising authority or when performing a duty or function in their capacity as guardian, a guardian must observe the principles set out in section 4 of the Act.  These are called “the decision-making principles”. They are:
· the protected person’s wishes, as far as they can be worked out, must
be given effect to, unless making the decision in accordance with the wishes is likely to significantly adversely affect the protected person’s interests;

· if giving effect to the protected person’s wishes is likely to significantly
adversely affect the person’s interests-the decision-maker must give effect to the protected person’s wishes as far as possible.
· if the protected person’s wishes cannot be given effect to at all the 
            interests of the protected person must be promoted;

· the protected person’s life (including the person’s lifestyle) must be
             interfered with to the smallest extent necessary;

· the protected person must be encouraged to look after himself or
             herself as far as possible;

· the protected person must be encouraged to live in the general 

community, and take part in community activities, as far as possible.

The guardian should maximise the protected persons opportunities for growth, independence and self-reliance.  Further, the guardian must be readily accessible to the protected person and ready to act as an advocate for that person.

3. Responsibilities of the Guardian

(a)
Guardianship Order

The nature of the authority and duties of a guardian are set out in the Act and are defined for each specific case by the order of the Tribunal.  If limited guardianship has been ordered, the authority and duties of the guardian are confined to what is stated in the order. A reference to “plenary guardianship” is a reference to all the powers that the protected person would have with some exceptions. The powers of a guardian include:
· to decide where and with whom the protected person is to live;

· to decide what education or training the protected person is to receive;

· to decide whether the person is allowed to work and if so, the nature
            of the work, the place of employment and the employer;

· to give, for the person, a consent required for a medical procedure or 
            other treatment (other than a prescribed medical procedure);

· to institute or maintain legal proceedings for or in the name of the
            person.

This is not a complete list.
A guardian’s power DOES NOT allow the guardian to:
· discipline the protected person;

· vote in an election;

· make a will or other testamentary instrument;

· consent to the adoption of a child;

· give a consent to a marriage;

· give a consent required for a prescribed medical procedure (see page 6)

for the protected person.

A guardian is a substitute decision maker and not a substitute “case manager” or “service provider”.  After an order is made by the Tribunal, service providers are often needed to provide services including full care services in the best interests of the protected person.

A guardian provides professionals and service providers with someone they can turn to for a decision, instructions or consent. The guardian can also challenge inappropriate decisions made by service providers, family members or any other person.

(b) Health Care

When making decisions, the guardian is obliged to act so far as is proper, as the protected person would have acted in the circumstances. A guardian who has the authority to give consent for a medical procedure or other treatment (other than a prescribed medical procedure) has to bear in mind that their decision should be as close as possible to the decision that the protected person would have made.
A guardian might ask the following questions to work out what the wishes of the protected person might be:

· what is the protected person’s capacity to know and understand the 
            nature and effect of the medical procedure or treatment proposed?

· what is the protected person’s past health and treatment history?

· who were the principal health care providers in the past?

· who are the principal health care providers now?

· is the health care proposed of a suitable standard and quality?

· is the health care consistent with the protected person’s circumstances?

· what assessment has taken place regarding general health care, or
            specialist conditions eg. Dental care, other medicines or drugs?

· is the relevant health care provider aware of the function/conditions of 
            the guardian’s appointment and authority?

· what are the effects of the medical procedure or treatment proposed?

· what are the arrangements for the protected person’s general health 
            care, i.e. personal hygiene, etc?

· has the protected person had a ‘full’ and regular medical check up?

· Is there any capacity to enable the protected person to take increasing
            responsibilities for his or her own health care?

· what re the protected person’s existing dietary and nutritional 
             requirements? How often do they need reviewing?

· are there any issues in relation to contraception?

· are there any health issues arising out of the protected person’s sexual
             lifestyle?

· are there any issues concerning the level of exercise and activities for 
            the better health of the protected persons eg. Recreation, smoking?

· are there any issues concerning inappropriate or over medication?

· What kind of health services (traditional and alternative) would best
suit the protected person’s needs?

If it is not possible to work out how a person would have acted a guardian should act in the best interest of the protected person.

A guardian is also restricted by the principle that any decision made about medical treatment should involve the least intrusive option.
(c)
Prescribed Medical Procedures

A guardian does not have the power to consent to a prescribed medial procedure.  A ‘prescribed medical procedure’ means:

· an abortion;

· reproductive sterilisation;

· a hysterectomy;

· a medical procedure concerned with contraception;

· donation of non regenerative tissue;

· treatment for psychiatric illness, electro-convulsive therapy or
psychiatric surgery.
Only the Tribunal can authorise these procedures. An application can be made to the Tribunal for that purpose. Applications for treatment for a psychiatric illness are made under the Mental Health (Treatment and Care) Act 1994.
(d)
Accommodation

A guardian who has power to make decisions about accommodation may decide where and with whom the protected person should live.
A guardian must take into account the wishes of the protected person and abide by those wishes where possible. Wishes can be overridden if following the wishes would significantly adversely effect the person’s interests.
The following checklist may assist a guardian to make a decision about accommodation.  Not everything in this list will apply in each case:
· what choices of accommodation are available?

· does the protected person have a preference in relation to particular 
          accommodation or facility?

· does the accommodation acknowledge the protected person’s rights as a

resident?

· is there scope for privacy within the accommodation?

· does the protected person have a choice as to who he or she lives with or

shares facilities?

· what is the physical layout of the accommodation and how suitable is
          it for the protected person?

· are there any unnecessary restrictions like locked areas?

· what is the quality of the accommodation and how does it compare to 

the protected person’s budget or available funds?

· is the accommodation geographically located close to family and 
          friends, community services and facilities?

· to what extent does the accommodation allow for the protected person’s 

individual needs?

· what possessions can the protected person take with them?

· how will possessions be managed or cared for?

· are there any administrative procedures associated with the
 
accommodation that will inhibit or foster personal relationships for
          the protected person?

· who lives near or in the accommodation and how transitory are they?

· can the protected person or other residents own pets?

· what is the quality and nature of any food provided? Is it nutritious?

· does the accommodation have a daily/weekly/monthly/yearly 
          schedule of activities, outings, contacts, etc?

· is the schedule of activities, etc suitable and sufficiently stimulating for
         the protected person?

· to what extent does the accommodation facilitate or encourage
participation in the community and what are what are the attitudes of  staff to those living within the accommodation?

· how is independence fostered by the accommodation if it is run by a
          proprietor or staff?

· are there any transport options for the protected person near the  

          accommodation?

· what changes might be needed to best suit the protected person’s 
          changing individual needs?

(e)     Proof of Authority

A guardian may need to prove his or her authority to act on behalf of the protected person from time to time.  The sealed order of the Tribunal is adequate proof of a guardian’s authority.

4. Applications to the Tribunal for Directions or Advice

If a guardian is uncertain about the extent of his or her authority guidance may be obtained informally by contacting the Deputy Registrar of the Tribunal on (02) 6207 1740.

A guardian can also ask for a formal direction, opinion or advice from the Tribunal.  If an opinion or advice is obtained and a guardian acts in accordance with that opinion or advice, the guardian will be taken to have acted properly and will be protected from liability unless he or she acted fraudulently or wilfully misrepresented or concealed a material fact.  A formal opinion or advice may be obtained upon a written application to the Tribunal. Examples of cases in which an opinion may be sought include: 

· decisions to make major purchases from a protected persons funds:
· consenting to a major or controversial health treatment;

· where joint guardians cannot agree on something;

· where a protected person is strongly opposed to a decision to be made.

5. Effect of Guardian’s Actions

Where a guardian has made a decision, taken action, given consent or done something pursuant to an order made by the Tribunal, the decision, action, consent or thing has effect as if it were the decision, action, consent or thing of the protected person.
6. Accountability and Liability

(a)
Accountability

A guardian is accountable to ACAT for his or her actions.  Any person may apply to the Tribunal for the review of the appointment of a guardian.  Upon review the Tribunal may vary, revoke or confirm its order.

(b)
Review of Appointments
When the Tribunal reviews a guardianship order, the Tribunal may look at the following:

· current needs and arrangements for the protected person for each area
of the protected person’s life for which the guardian has power; eg, current health care needs and treatment of the protected person, accommodation, etc;

· future short term and long term plans for the protected person;

· any significant decisions made on behalf of the protected person since
becoming guardian;

· the need for continuation or cessation of guardianship or for any 

alteration to the powers of the guardian;

· whether, and if so in what way, the capacity of the protected person to
make decisions has changed;

· whether the guardian’s decision-making has been in conflict or in harmony with the protected person, and /or other persons who are significantly involved with the protected person;

· the guardian’s availability and willingness to continue to act as guardian;

· whether, since appointment as guardian, the guardian’s interests have conflicted with the interests of the protected person;

· the level of support and co-operation which the guardian has received from any administrator.
A guardian should ask the Tribunal to review a guardianship order if at any time they believe there is no longer a need for guardianship.  The protected person or other interested person can also request a review if they believe guardianship is no longer necessary.

(c) Protection of Guardian from Liability

A guardian who acts in accordance with any advice or direction of the Tribunal is taken to have acted properly provided the measures taken were in the best interest of the person and reasonable in the circumstances.

A formal advice from the Tribunal is the most powerful protection from legal action unless there has been fraudulent or wilful misrepresentation or concealment of a material fact.

(d) Liability for Acts of Protected person

Guardians may be legally liable for the acts of a protected person if:

(i) they had the physical capacity and legal power to exercise control over 
             a situation in which others could be hurt or property damaged;

(ii) they could reasonably foresee the harm; and

(iii)      they did not take reasonable care to prevent that harm.

An example of a situation in which this might be relevant is where a guardian fails to take steps to ensure that a protected people who can no longer drive does not have access to a motor vehicle.
7.
Relationship of Guardian
(a)
With other Service Providers, Family and Friends of the Protected Person

A guardian needs to maintain an effective working relationship with service providers (government, non-government or private) involved with the protected person.  A guardian needs to know how service providers work and how to find out information on the protected person’s behalf or to assert their interests and rights.

A guardian should also make use of informal networks like family, friends and community organisations that promote the interests of a protected person in the least restrictive manner.

Even though a guardian has authority to make decisions for the protected person, it does not mean that the guardian can ignore professional advice or damage relationships or friendships that the protected person has.  A protected person may have many interests and friendships. The guardian should recognise all interests and if necessary balance them.

The appointment of a guardian does not mean that service providers are absolved of their responsibilities.

A guardian can request information from service providers and make requests for their services.  A guardian has the right to take all legal means to ensure that services are provided.

A guardian with power to make health care decisions should ensure that the protected person has regular medical attention. If their condition changes an assessment should be arranged.
(b)  
To Manager

In many cases where a guardian has been appointed, a manager with authority to manage and make decisions about the protected person’s financial affairs will also be appointed by the ACAT.

Alternatively, the protected person may have their affairs managed by an attorney appointed under an Enduring Power of Attorney or have family, friends or service providers supporting them in the management of their money.

Whatever the arrangement, the guardian needs to maintain an effective working relationship with the person responsible for money management and consult them about potential decisions.  For example, can the protected person afford the type of accommodation suggested?  Is money available to increase the quality of the protected person’s lifestyle and choices?

A manager will normally follow the decisions of a guardian in the area where the guardian has authority.  What if there is a conflict?  The manager may for example, think that implementing a guardian’s decision may result in rapid depletion of available funds to the long term detriment of the protected person, or may consider the protected person can afford better accommodation.  If the issue cannot be resolved, then either guardian or manager should apply for advice and direction from the Tribunal.

Guardians wishing to familiarise themselves with the powers and duties of managers should read the Tribunal’s booklet “Information for Managers”.

8.
Applying for an Emergency Order

When a decision needs to be made for someone urgently the Tribunal may make an emergency order appointing the Public Advocate as guardian of a person.  The order will be effective for a period of 10 days.  A request for an application for an emergency order may be made to the Public Advocate, between 8.45am and 4.45pm, Monday to Friday on telephone number (02) 6207 0707.

 9.
Notification to Tribunal

(a) Of Guardian’s inability to act as Guardian.
The Tribunal should be informed immediately if the guardian becomes unable to discharge their responsibilities.  The Tribunal may appoint an alternative guardian if the inability is temporary or appoint a new guardian if the inability is permanent.  The Tribunal will hold an inquiry into the suitability of the replacement guardian as soon as is practicable.

(b) Of the Protected Person’s Death
Where a protected person has died the guardian should inform the Tribunal immediately of his or her death.  Upon the death of the protected person the guardianship order ceases to have effect.

(c) Of Improvement in the Condition of the Protected Person.

If the condition of the protected person improves to an extent that the guardian believes the person is competent to make their own decisions, the guardian should notify the Tribunal in writing.  A review will then be arranged.

(d) Change of Address

The guardian must notify the Tribunal of their own change of address and any change to the address of the protected person.

10.
Further Information

Guardians can contact the registry of the Tribunal for clarification of any issues or advice about how to make an application.  The ACAT registry may be contacted on (02) 6207 1740.
The Office of the Public Advocate is another valuable source of independent advice and support.  The Office of the Public Advocate may be contacted on (02) 6207 0707.
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