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THE COURT
The parties to the proceedings

The plaintiffs

1. Argos Pty Ltd (Argos) was the first plaintiff in the original proceedings from which this appeal has emerged.  It was the holder of the Crown Lease of the land on which the Kaleen Local Centre supermarket is built, but sub-let the supermarket to Cavo Pty Ltd (Cavo), the second plaintiff. Cavo is the trustee for Demos Family Trust, trading as IGA Kaleen Supermarket. 
2. Koumvari Pty Ltd (Koumvari), as trustee for the Vizadis Family Trust, trading as IGA Evatt Supermarket, was the third plaintiff. Koumvari is the sub-lessee of the Crown Lease of the land in the Evatt Local Centre on which the IGA supermarket is built.
3. Combined Residents Association Incorporated (the Association) was the fourth plaintiff. The Association is an incorporated association one of whose objects was the appropriate development of the Giralang Local Centre. 
4. Kaleen is the adjoining suburb to the east of Giralang, while Evatt is the adjoining suburb to the west of Giralang.
The defendants
5. Simon Corbell was the first defendant in his capacity as the Minister for the Environment and Sustainable Development in the Australian Capital Territory (the Minister).
6. AMC Projects Pty Ltd (AMC Projects), the second defendant, is the company which lodged an application to develop land in the Giralang Local Centre.  Nikias Nominees Pty Ltd (Nikias), the third defendant, is the holder of the Crown Lease which AMC sought to develop.
7. The Australian Capital Territory Planning and Land Authority was the fourth defendant, and the Australian Capital Territory Executive was the fifth defendant. They did not participate in the proceedings except by filing submitting appearances.
Background
Challenge to Minister’s decision 
8. On 17 August 2011, the Minister made a decision on a development application (the DA) lodged by AMC on 27 April 2011. 
9. The decision granted development approval for a residential/commercial development at the Giralang Local Centre, Blocks 4 and 5, Section 79 Giralang, Australian Capital Territory.
Judicial review in Supreme Court
10. The Minister’s decision was challenged under s 5 of the Administrative Decisions (Judicial Review) Act 1989 (ACT) by the four plaintiffs, the first three of whom were directly or indirectly involved in retail businesses located in shopping centres near the Giralang Local Centre. The primary judge found, among other things, that all the plaintiffs lacked the standing required to challenge the decision (Argos Pty Ltd & Ors v Simon Corbell, Minister for the Environment and Sustainable Development & Ors [2012] ACTSC 102 at [53] – [54]). 
Appeal to Court of Appeal
11. That decision was challenged in the Court of Appeal.  On 29 November 2013 this Court delivered its reasons for decision on the appeal.  We upheld the primary judge’s conclusion that none of the appellants possessed the requisite standing to challenge the Minister’s decision.  
 Appeal to High Court
12. The first three plaintiffs appealed the decision of this Court to the High Court. The fourth plaintiff, the Association, did not join in the appeal.
13. On 10 December 2014, the High Court handed down its judgment, finding that the second appellant (Cavo) and the third appellant (Koumvari) were persons aggrieved by the Minister’s decision (see Argos Pty Ltd & Ors v Corbell, Minister for the Environment and Sustainable Development & Ors [2014] HCA 50; (2014) 254 CLR 394. The Court (Gageler J dissenting) found however that the first appellant (Argos) was not a person aggrieved.  
Remittal to Court of Appeal
14. The proceedings brought by Cavo and Koumvari were remitted to this Court by the High Court for further consideration of the remaining issues of law raised by those parties in the original appeal to this Court.
15. We note at this point that the appeal papers agreed between the parties were very poorly indexed and therefore very hard to follow.
 
The development applications
16. Nikias owns Block 4, Section 79, Giralang. Nikias had made several attempts in recent years to consolidate Block 4 and the adjoining land at Block 5, Section 79, Giralang, to develop such land. 
17. The earlier development applications were summarised by the primary judge as follows:
2.
In recent years Nikias has made a number of development applications to develop the land at Blocks 4 and 5 Section 74 [sic] Giralang (the Giralang Local Centre).  The first application was for a residential/commercial development including three commercial units with a total area of 350 square metres and thirteen residential units.  This application was made on 6 March 2008 and refused by the Australian Capital Territory Planning and Land Authority (ACTPLA), the fourth defendant, on 6 September 2008.  The second development application was made on 17 March 2009 and involved an application for consolidation of Blocks 4 and 5, and variation of the Crown Lease to permit a commercial development including a supermarket and specialty stores.  This application was refused by ACTPLA on 3 September 2009.  Nikias applied to the ACT Civil and Administrative Tribunal (ACAT) for review of the decision but discontinued the proceedings before the matter was heard.  The third development application was made on 1 March 2010 and also proposed the consolidation of Blocks 4 and 5, and a variation of the Crown Lease to permit a commercial development including a supermarket and specialty stores.  The application was subsequently amended, and the amended application was approved by ACTPLA on 5 October 2010.  This approval was challenged in the ACAT by several persons, including the plaintiffs in these proceedings.  At the request of the parties, ACAT made consent orders that ACTPLA’s approval be set aside and substituted with a decision that the application was refused.

18. The fourth development application was made on 27 April 2011.  It also proposed the consolidation of Blocks 4 and 5, and a variation of the Crown Lease to permit a commercial development including a supermarket and specialty stores on the subject land. That application was made by the second respondent (AMC Projects) on behalf of Nikias, and was approved by the Minister on 17 August 2011. It was that decision which was challenged before the primary judge.
The challenge at first instance

19. Before the primary judge, the appellants challenged the Minister’s decision to approve the DA on grounds set out by his Honour at [5] as follows:
1.
the Minister did not have jurisdiction to approve the development proposal because it was not consistent with the relevant code, contrary to s 119 (1) (a) of the Planning and Development Act 2007 (ACT);
2.
the decision to approve the development proposal was not authorised under the enactment under which it was purported to be made, the Planning and Development Act 2007 (ACT);

3.
the decision to approve the development proposal was an improper exercise of the power given by the Planning and Development Act because the Minister failed to take into account relevant considerations or, in the alternative, the making of the decision was an exercise of power so unreasonable that no reasonable person could have so exercised the power;

4.
in making the decision the Minister breached the rules of natural justice, and

5.
the making of the decision by the Minister involved an error of law.

20. The first two grounds of challenge were rejected by the primary judge at [56] to [74]. Among other things, his Honour rejected the proposition that the compliance of the development proposal with the Territory Plan was a jurisdictional fact. Those conclusions have not been challenged on appeal.
21. The appeal grounds maintained in this appeal relate to the complaints made in grounds 3, 4 and 5 of the challenge before the primary judge; before referring to his Honour’s findings on those grounds, it is necessary to set out further background information. 
The legislative framework – overview
22. Until the ACT received self-government in 1989, the Commonwealth was responsible for planning in the ACT. The most recent Commonwealth planning authority was the National Capital Development Commission (NCDC). The NCDC had no comprehensive plan for the zoning of areas in the ACT, but rather planning policies were implemented by the purpose clause of each Crown Lease. 
Australian Capital Territory (Planning and Land Management) Act 1988 (Cth) 
23. Following self-government, the Commonwealth maintained strong control of planning through the Australian Capital Territory (Planning and Land Management) Act 1988 (Cth) (the PALM Act). Section 5 established what is now known as the National Capital Authority (NCA). Section 6 provided for the preparation and administration of a National Capital Plan. The purpose of the National Capital Plan is “to ensure that Canberra and the Territory are planned and developed in accordance with their national significance” (s 9 of the PALM Act).  
The National Capital Plan 
24. Section 10(2)(b) of the PALM Act provides that the National Capital Plan “shall set out the general policies to be implemented throughout the Territory”.  
25. Significantly, s 11 of the PALM Act provides:
(1)
An enactment that is inconsistent with the Plan has no effect to the extent of the inconsistency, but an enactment shall be taken to be consistent with the Plan to the extent that it is capable of operating concurrently with the Plan.  
(2)
The Commonwealth, a Commonwealth authority, the Territory or a Territory authority shall not do any act that is inconsistent with the Plan. 
26. The National Capital Plan broadly defines land use for Canberra and the Territory and adopts seven major categories for land use. Chapter 4, under the heading “Centres”, relevantly provides: 
One of the key principles of Canberra’s urban structure has been that a hierarchy of Centres has been developed, with each town having a centre acting as a focal point for higher order retail functions, commercial services, office and community facilities.
The hierarchical principle, at the metropolitan level, means that:  
(
Canberra Central continues to be the main location of metropolitan employment 
(
Civic has been encouraged to develop as the most specialised retail, commercial, cultural, entertainment and tourist centre 
(
town centres provide retail, commercial, cultural, entertainment and other facilities to meet community needs, and serve also as locations for office-based employment.
Centres at each level in the hierarchy form the focus of a range of retail, commercial and community facilities and services, in which specialisation increases at successively higher levels.
The integrity of the hierarchy of centres has broadly been maintained with the levels of [sic] fulfilling distinct but complementary functions. 
The Planning and Development Act 2007 (ACT) 

27. In 2007 the Planning and Development Act 2007 (ACT) (the Planning Act) was enacted. It divides the Territory into zones, permits broad types of development and regulates the development process. Chapter 5 makes provision for the making of a Territory Plan, the objects of which include ensuring that planning and development in the ACT is not inconsistent with the National Capital Plan. Section 50 of the Planning Act requires the Territory, its executive, ministers and Territory authorities not to do any act inconsistent with the Territory Plan. 
28. Section 51 generally sets out the matters required to be included in the Territory Plan. Section 53 says that the zone objectives “set out the policy outcomes intended to be achieved by applying the applicable development table and code to the zone”.  
The Territory Plan 
29. The Territory Plan zones the Giralang Local Centre as a Commercial CZ4 – Local Centre Zone. 
30. The overview to Part 4.3 of the Territory Plan (as in force on 27 April 2011) describes the function of the Commercial Zones as follows:  
The Commercial Zones are established to recognise the various functions, values and characteristics within commercial areas, and to provide a level of consistency and equity across the geographic range of commercial centres. Commercial areas are structured to reflect the principles of a hierarchical system of centres, which comprise the City Centre, town centres, group centres and local centres. 
31. That overview also describes the intention for the CZ4 – Local Centre Zone:  
This zone is intended for local shops, non-retail commercial and community uses, service stations, and restaurants to service a local community. Residential uses may also be permitted. 
32. The zone objectives for CZ4 zones are set out at [190] below. 
33. At pt 13 of the Territory Plan, there is a definition of “gross floor area” (GFA), but it only explains how to measure the GFA in general (eg from the external surface of the outside walls or from the middle of a dividing wall).  It does not explain how the GFA of a supermarket should be calculated.
34. The appellants conceded in oral argument that there were no specific constraints on the size of any supermarket included in any particular centre.
 
The Local Centres Development Code 
35. The Local Centres Development Code (LCDC) was in April 2011 found in Part 4.5 of the Territory Plan; it set out rules which operated as controls on development by way of quantitative or qualitative criteria.  
36. The criteria for approval of a development in the CZ4 zone are found in Part A – General Development Controls. The General Development Controls are set out in two columns, headed “Rules” and “Criteria”. The introduction to the LCDC provides the following explanation of the significance of rules and criteria:
The Codes are used by the Authority to assess development applications. The Codes therefore also provide guidance to intending applicants in designing their developments and preparing their development applications.
Each Code’s controls are expressed as either rules, which are generally quantitative, or as qualitative criteria.

· Proposals in the code track must comply with all rules relevant to the development. 

· Proposals in the merit track and impact track have the option to comply with the rules or criteria, unless the rule is mandatory. Where it is proposed to meet the criteria, the onus is on the applicant to demonstrate, by supporting plans and written documentation, that the proposed development satisfies the criteria and therefore the intent of the element.

· Proposals in the impact track also have the option to justify any non-compliance with the rules and the criteria, unless the rule is mandatory. Where it is proposed to not meet the rules and the criteria, the onus is on the applicant to justify the non-compliance by demonstrating that the proposed development is consistent with the relevant principles of the Statement of Strategic Directions. Supporting plans and written documentation, providing consideration of the relevant Intents of the Code and the Zone objectives, are to accompany the development application.
37. The General Development Controls are divided into seven elements, including “Element 5: Amenity”. The intent of Element 5 is specified as: 
(a) To promote a high level of amenity through consideration of personal safety, landscaping and visual impact
(b) To protect local amenity and ensure impacts on other commercially viable local centres are considered.

38. Item 5.5 of Element 5 in the LCDC is as follows: 
	Rules
	Criteria

	5.5 Consideration of Impacts

	There is no applicable rule.
	C33

A proposal to carry out development in a local centre must have regard to any significant adverse economic impact on other commercially viable local centres. 


Approval of development applications 
39. Section 54 of the Planning Act prescribes three assessment tracks to govern the approval process for such development proposals, being the code track, the merit track and the impact track. The development application relevant to this appeal was governed by the merit track. 
40. A development application that is in the merit track must, when lodged, be accompanied by “information or documents addressing the relevant rules and relevant criteria” (Planning Act, s 139(2)(d), at [53] below).  
41. The usual decision-maker for development applications is the ACT Planning and Land Authority (ACTPLA), which is established under s 10 of the Planning Act. However, the Minister may, under Division 7.3.5 of the Planning Act, call in any development application for consideration. That is what occurred in the present case.  
42. Where the Minister exercises the “call-in” power, s 160 of the Planning Act requires the Minister to exercise the power under s 162 to approve the application, to refuse it, or to conditionally approve it. 
43. Accordingly, in relation to the decision challenged in this appeal, we refer to the decision-maker as “the Minister”, but our general comments about the operation of the relevant legislation, and the constraints imposed on the Minister, refer to “the decision-maker” and would in our view apply equally to the Minister or ACTPLA. 
44. Significantly, s 119 of the Planning Act in April 2011 was relevantly as follows:
(1) Development approval must not be given for a development proposal in the merit track unless the proposal is consistent with—

(a) the relevant code; 

45. In April 2011, s 120 of that Act provided, relevantly: 
In deciding a development application for a development proposal in the merit track, the decision-maker must consider the following: 
(a) the objectives for the zone in which the development is proposed to take place; 
...

(c)
each representation received by the authority in relation to the application that has not been withdrawn; 
Public consultation 
46. The Planning Act provides for public involvement in the process of dealing with development applications. 
47. In summary, under s 27 of the Planning Act, ACTPLA is obliged to maintain a public register of development applications (among other things). Pursuant to s 28, such register must, in relation to a proposed development, include a summary of the proposed development, the location of the development, and whether the application has or is being publicly notified. By s 28(3), the public register is not to contain “associated documents” for development applications.  
48. Section 29 requires that the public register and associated documents must be available for public inspection. 
49. Section 30 defines “associated documents” to include, in general terms, the supporting documentation that is required by s 139 to be provided to the decision-maker in support of a development application.
50. Section 121(1) of the Planning Act requires public notification of a development proposal that is to be assessed in the merit track. 
51. Section 156 permits anyone to make a written representation about a proposal that has been publicly notified.   
52. The exact terms of some of those provisions are significant in this appeal.  The provisions concerning publication of development applications, as in force on 27 April 2011 when the development application was lodged (and 17 August 2011 when the Minister made his decision on the DA), were relevantly as follows: 
27
Authority to keep public register 
(1)
The planning and land authority must keep a register (the public register). 
(2)
The planning and land authority may keep the public register in any form the authority considers appropriate. 
28
Contents of public register 
(1)
The public register must contain the following: 
(a)
for each development application (unless withdrawn)—
 (i)
the date the application was lodged; and 
(ii)
the applicant’s name; and 
(iii)
the location of the proposed development; and 
(iv)
a summary by the planning and land authority of the proposed development; and 
(v)
if the application has been, or is being, publicly notified under division 7.3.4; and 
(vi)
whether the application has been amended under section 144; and 
(vii)
if representations under section 156 (other than representations that have been withdrawn) have been received on the application; and 
(viii)
whether the Minister has decided to establish an inquiry panel to inquire about an EIS for the development proposal to which the application relates; 
Note Inquiry panels are established under pt 8.3. 
(b)
...  
(2)
The public register may contain any other information that the planning and land authority considers appropriate. 
(3)
However, the public register must not contain— 
(a)
associated documents for development applications, development approvals or leases; or 

Note Associated document—see s 30. 
(b)
the name of the applicant for a controlled activity order. 
... 
29
Inspection etc of public register and associated documents 
(1)
The planning and land authority must ensure that, during business hours, the public register and associated documents are available for public inspection. 
(2)
The planning and land authority must allow people inspecting the public register and associated documents to make copies of, or take extracts from, the register and associated documents. 
30
Meaning of associated document—pt 3.6 
(1)
For this part, each of the following is an associated document for a development application (other than an application that has been withdrawn): 
(a)
information required under section 139(2)(c), (d) or (f)(i) to accompany an application; 
(b)
an assessment required under section 139(2)(e) to accompany the application; 
(c)
a completed [environmental impact statement] required under section 139(2)(f)(ii) to accompany the application; 
Note
For when an [environmental impact statement] is completed, see s 209. 
 (d)
a survey certificate required under section 139(2)(i) to accompany the application; 
 (e)
if the planning and land authority has asked for further information under section 141—information provided in accordance with the request; 
(f)
if the planning and land authority corrects the application under section 143—the notice of the correction (see s 143(2)); 
(g)
if the applicant has asked the authority to amend the development application under section 144—any document provided by the applicant to support the request; 
(h)
an agreement by an entity to the development proposed in the application (see s 148(2)(b)); 
(i)
if the application is referred to an entity under division 7.3.3—the advice of the entity in relation to the development application (see s 149(2)); 
(j)
if 1 or more representations have been made under section 156 about the application—each representation (other than a representation that has been withdrawn); 
(k)
if the Minister decides the application—the statement by the Minister in relation to the application presented to the Legislative Assembly under section 161(2); 
(l)
the notice of the decision on the application given under division 7.3.8; 
(m)
if the applicant for the development application applies under section 191 for reconsideration of a decision to refuse to approve the development—any information included in the application; 
(n)
if the planning and land authority reconsiders a decision to refuse to approve the development—the notice of the decision on reconsideration under section 195; 
(o)
a plan, drawing or specification of a proposed building, structure or earthworks if the plan, drawing or specification— 
(i)
is part of the application (whether as originally made or as amended); or 
(ii)
is approved as part of the approval of the application under section 162; or 
(iii)
is required to be prepared by the applicant under a condition of an approval before the development, or a stated part of it, starts; 
(p)
if an inquiry panel inquires about an [environmental impact statement] for the development proposal to which the application relates—the report the panel gives the Minister under section 230 on the results of the inquiry. 

Note Subsection (3) contains an exception to this subsection. 
53. Section 139, which is referred to in the definition of “associated document”, as in force on 27 April 2011, was relevantly as follows (by 17 August 2011, s 139(4) as set out below had been re-numbered as (7) but was otherwise unchanged): 
139
Form of development applications

(1)
This section applies to an application for development approval.

(2)
The application must—

(a)
be in writing signed by the applicant; and

(b)
...

(c)
if the application is for approval of a development in the code track—be accompanied by information or documents addressing the relevant rules; and

(d)
if the application is for approval of a development in the merit track—be accompanied by information or documents addressing the relevant rules and relevant criteria; and

(e)
if the application is for approval of a development in the merit track and the territory plan requires an assessment (an assessment of environmental effects) of the possible environmental effects of the development in detail that is sufficient taking into consideration the size and significance of the impact of the development on the environment—be accompanied by an assessment of environmental effects; and

(f)
if the application is for approval of a development in the impact track—be accompanied by—

(i)
information or documents addressing the relevant rules and relevant criteria; and

(ii)
the completed [environmental impact statement] for the proposal, unless the application for the development approval for the proposal is exempted under section 211; and
...

(m)
if the applicant wants the application for development approval assessed in the merit track on the ground of an environmental significance opinion that the development proposal is not likely to have a significant adverse environmental impact—be accompanied by—

(i)
the environmental significance opinion for the proposal; and

(ii)
if the relevant agency has sent an invoice to the applicant for the costs recoverable under section 138AC (1)—proof of payment of the invoice.
 ...
(4)
In this section:

relevant criteria, for a development proposal, means the criteria that apply to the proposal in each relevant code.
The development application 
54. The DA in this case was required to be accompanied, among other things, by information or documents addressing the relevant rules and relevant criteria (s 139(2)(d)). One of the relevant criteria was criterion C33 (at [38] above).   
55. When lodged, the DA was accompanied by a document entitled “Design Response Report” (the DRR), apparently prepared on behalf of the applicant, which consisted of 12 sections, including sections identified as “6.0 Economic Viability” and “7.0 Statement Against Relevant Criteria” (the Statement). 
56. Section 7.1 in the Statement responded to criteria nominated in the LCDC. Under the heading “Element 5 – Amenity”, it contained the following material in response to item 5.5 of the LCDC (at [38] above):
	Rule
	Complies
	Criteria
	Complies
	Statement

	5.5 Consideration Of Impacts 

	
	
	C33
	Yes
	Refer to Section 6.0 of the Design Response Report


57. Section 6.0 of the DRR, headed “6. Economic Viability” in turn contained only the statement:
Refer to attached Economic Impact Assessment as prepared by Duane Location IQ. 
58. That is, the DA, when lodged, was accompanied by the DRR which relevantly, at Section 7.1, simply asserted that the development proposal complied with C33 and referred the reader, via Section 6.0 of the DRR, to a report prepared by Duane Location IQ and dated 14 April 2011 (the 2011 Duane report).  
Evidence
59. Before the primary judge, evidence was given about various matters relevant to this appeal.
Publication of the DA

60. Christopher Haridemos gave evidence by affidavit to the effect that on or about 6 May 2011 he went to the ACTPLA shopfront and asked for a copy of the DA. He was told he could download it from the ACTPLA website, but asked for a hard copy instead. He was given a bundle of documents “comprising what [he] understood to be a complete copy of the development application for the redevelopment of the Giralang Local Centre”.
 However:
The bundle of documents did not include a copy of any report, whether by Duane Location IQ or anyone else, assessing the economic impact of the proposed supermarket.
61. John Krnc gave evidence by affidavit that during the public notification period he downloaded a copy of the development application from the ACTPLA website, but: 
The material available for download did not include an economic assessment of the development.
  
62. Although these affidavits are not specific, it seems that what was missing from the material obtained by Mr Haridemos and Mr Krnc was the page identified as Section 6.0 of the DRR (at [57] above), and the 2011 Duane report.
63. The respondents conceded as a matter of fact that the 2011 Duane report was not “available” as required by s 29(1) of the Planning Act.
 On the other hand, it seems that the documents given to Mr Haridemos and downloaded by Mr Krnc included the material described at [56] above that referred to Section 6.0 of the DRR. With one qualification, there was no claim that Mr Haridemos, Mr Krnc or anyone else asked for a copy of Section 6.0 and was refused.
64. The qualification is that the appellants in oral argument suggested that the submission prepared by CB Richard Ellis (at [68] below) contained a paragraph (quoted at [71] below) that should have been interpreted, and acted on by or on behalf of the Minister, as a request for a copy of any economic impact material that had been prepared.

Submissions opposing the development

65. Exhibit 2, the bundle of documents before the Minister when he considered the DA, included a letter from the first plaintiff, Argos Pty Ltd dated 18 May 2011 (the Argos submission): 
(a) asserting that the gross floor area of the proposed supermarket had been understated;
 

(b) asserting that the approval of the proposed supermarket "would be seriously detrimental to all of the traders at Kaleen local centre";
 

(c) asserting that the proposed development contradicted and was not consistent with the retail hierarchy;
 

(d) asserting that a report prepared by Duane Location IQ in February 2010 (the 2010 Duane report) "grossly underestimated ... the significant impacts this proposal if approved will have on adjoining local centres ongoing viability";
 and 

(e) attaching a report by Leyshon Consulting (the 2011 Leyshon report) which provided a detailed assessment of the economic impact of the proposed development,
 including by reference to the 2010 Duane report, as well as a 2010 report by Leyshon Consulting (the 2010 Leyshon report) directly responding to the 2010 Duane report.
  

66. The 2010 Leyshon report advised that the 2010 Duane report significantly underestimated the impact of the third development proposal (at [17] above).  The 2011 Leyshon report did not refer to the 2011 Duane report at all (presumably Mr Leyshon was unaware of it), but compared the revised plans for the Giralang development with the plans he had previously commented on, noted the possibility of a lease in the Kaleen group centre being granted to Aldi, and  confirmed that even the fourth proposal (the one with which this appeal is concerned, involving a smaller supermarket than that proposed by the third development proposal) was likely to have a much greater impact on supermarkets in surrounding local centres than was estimated by the 2010 Duane report.  Mr Leyshon did concede that the reduction in size of the proposed Giralang supermarket meant that the impact of that supermarket might be marginally less than the impact he had identified in his earlier report. 
67. Annexed to Mr Krnc’s affidavit was a submission made by Master Grocers Australia and Liquor Retailers Australia dated 20 May 2011 (the Master Grocers submission)
 in relation to the DA and expressed to be made “in the interests of our ACT independent supermarket Members who are likely to be affected if [the DA] is successful”.
 The submission did not identify the particular businesses, or centres, that might be affected, noting only that:
The establishment of a large supermarket, such as the one proposed, will impact on healthy competition and ultimately result in the demise of the local independent retailers in Giralang and the surrounding areas. ... The installation of a supermarket of the size contemplated in the application flies in the face of equity and fairness in the market place.  Allowing a large supermarket to be built in the Giralang area will see the eradication of established retail communities that have been supported by a local, loyal clientele for years.  ... MGA requests the Secretariat to consider the impact on the independent supermarket sector and the community when considering the application.
68. An affidavit by Anthony Senti, the Chairman of the Residents Association, dated 23 December 2011,
 annexed a copy of a submission addressed to ACTPLA dated 19 May 2011 and made on behalf of, among others, that association together with the other plaintiffs in the application for judicial review.  The submission (the CBRE submission) was prepared by CB Richard Ellis and signed by a Senior Director of CBRE Town Planning, and explained a number of the appellants’ objections to and criticisms of the proposed development.

69. In relation to the gross floor area issue, the CBRE submission said:

(f) in general, that the GFA had not been properly calculated for the purposes of the DA, and in particular that the GFA of a supermarket needs to include all space used “for the benefit of the supermarket”, eg loading dock, plant, storage areas (such spaces measured according to the GFA definition (at [32] above)); and

(g) that the ACT Supermarket Competition Policy Implementation Plan includes definitions of supermarkets based on their size and the number of product lines carried, under which large format or full-line supermarkets are described as "generally over 2500 m²", while convenience/local supermarkets are described as being under 1500 m².

70. The submission claimed that this vitiated the public notification process, because it was misleading to refer to a proposed supermarket of 1500 m², but did not suggest that there was any direct legal obstacle to the approval of a supermarket of the relevant size.
 
71. The submission also mentioned the impact of the proposed development on the retail hierarchy, and its likely impact on surrounding centres. In relation to that impact, the submission stated:
We are unable to comment adequately on the potential impact of this proposal on Kaleen and other centres because of the absence of any reference to these impacts in the DA documentation. Because these impacts cannot be assessed we believe that the application should be refused on the basis that it has been presented with insufficient information to enable an adequate assessment to be conducted.

72. It is interesting to note that none of the submissions mentioned above sought to identify any particular “commercially viable local centre”, or any particular supermarket or other business in such a centre, on which the proposed development would have a “significant adverse economic impact”.
Material before the Minister

73. Exhibits before the primary judge indicate that the following representations (among others) were before the Minister when he made his decision:
(h) the Argos submission (at [65] above);
(i) the Master Grocers submission (at [66] above);
(j) the CBRE submission (at [68] to [71] above).
74. Also before the Minister were the 2010 Leyshon report and the 2011 Leyshon report attached to the Argos submission.
 Both those reports responded directly to the 2010 Duane report.  
75. The Minister had also been provided with an assessment report prepared by the ACT Environment and Sustainable Development Directorate analysing the development proposal in relation to the LCDC which:
(k) considered the proposal against sub-element 5.5 and C33;

(l) referred to objections made by the Master Grocers of Australia and CBRE (on behalf of Supabarn, Kaleen IGA, Evatt IGA and the Residents Association); 

(m) noted that the key point in both objections was a claim that the gross floor area of the proposed supermarket had been significantly understated at 1,500 square metres, when its real area was likely to be 2844 m², and dismissed this objection by noting that the actual size of the store was in fact 1500 m² and that therefore their conclusions about the impact of the proposed development on competitive stores and the retail hierarchy were not valid.
 

76. It is also not disputed that the 2011 Duane Report was before the Minister when he made his decision.
Findings at first instance

77. As already noted, in this appeal the appellants maintain the complaints made in appeal grounds 3, 4 and 5 before the primary judge, who found:
(n) as to ground 3:

76. The evidence establishes that the Minister had regard to C33 in making his decision.  That was all he was obliged to do.  In having regard to C33 the Minister took into account the EIA report.  If there are errors of fact in the EIA Report it does not follow that there was an error of law in the decision of the Minister, or that the Minister failed to take into account a relevant consideration.  I am satisfied that the Minister did not fail to take into account relevant considerations as pleaded by the plaintiffs.

77. The plaintiffs’ complaint that the Minister’s decision is unreasonable draws upon the principles set out in Associated Provincial Picture House Ltd v Wednesbury Corporation [1948] 1 KB 223.  The words of s 6 (2) (a) of the ACT ADJR Act effectively set out the test: the exercise of the power must be so unreasonable that no reasonable person could have so exercised the power.  I am satisfied that this ground is not made out.   
78. Grounds 3 (b) and 3 (c) must fail for the reasons given earlier in this decision.

(o) as to ground 4 – that the rules of natural justice did not require the publication of the 2011 Duane report, because the 2011 Duane report was not an “associated document” and the required response to C33 was “provided in the development application itself” (at [83]). Accordingly, there had been no breach of the rules of natural justice; and
(p) as to ground 5 – that the making of the Minister’s decision did not involve an error of law because the National Capital Plan “does not mandate a ‘retail hierarchy’” and therefore the Minister did not err in law in making a decision said to be inconsistent with that “retail hierarchy” (at [85]).

The High Court’s findings on standing

78. All members of the High Court, in finding that the second and third appellants were “aggrieved” by the Minister’s decision, relied on the primary judge’s acceptance that as a matter of fact the proposed development, if it went ahead, would have an adverse economic effect on the businesses operated by the second and third appellants (French CJ and Keane J at [12];  Hayne and Bell JJ at [54]; Gageler J at [91]), and noted that this finding had not been disturbed by the Court of Appeal.
Appeal grounds

79. Since the question of standing to bring the proceedings has been determined, the notice of appeal has been amended and the grounds of appeal are now as follows:
4.2
The Court erred in not finding that the First Respondent breached the rules of natural justice, in that [the 2011 Duane report] was not included in the documents made available for public inspection during the public notification period.

4.3
The Court erred in not finding that the First Respondent’s decision to approve the development proposal was an improper exercise of the power given by the Planning and Development Act 2007 (the Planning Act) to approve development proposals because

(a) the First Respondent failed to take into account a relevant consideration, or
(b) the decision was so unreasonable that no reasonable person could have so exercised the power, 
in that the First Respondent relied on the Duane Report but did not take into account that the Duane Report contained errors or mis-descriptions, and which were apt to being identified had the First Respondent not breached the rules of natural justice so identified in ground 4.2.

4.6
The Court erred in not finding that the making of the decision involved an error of law by the First Respondent, namely that [the approval of] the proposal is inconsistent with the maintenance of the retail hierarchy required by the National Capital Plan and s.11(2) of the Australian Capital Territory (Planning and Land Management) Act 1988 (Cth). 

80. That is, the remaining appellants rely on three grounds of challenge to the Minister’s decision that were rejected by the primary judge for the reasons summarised at [77] above.
81. By the amended notice of appeal, the appellants seek the following orders:
(a) the appeal be allowed

(b) the decision of the Court below be set aside

(c) the decision of the First Respondent approving the development application DA201119903 be set aside

(d) an order restraining the Second Respondent and its servants and agents from carrying out any development on Blocks 4 and 5 Section 79 Giralang (the Land) until a valid approval of the development proposal for that work is in place

(e) an order restraining the Fourth and Fifth Respondents from approving the grant of a Crown lease for the Land until a valid approval of a development proposal for the grant of such a lease is in place

(f) the Respondents pay the costs of the appeal and of the proceedings below

82. The first respondent filed a notice of contention dated 11 October 2012, claiming that the orders of the primary judge should be confirmed on the following grounds:
1.
The First Respondent's decision made on 17 August 2011 to the development application made by the Second Respondent on behalf of the Third Respondent ("Decision") was not infected by error by reason of denial of natural justice because:

(a)
at common law the rules of natural justice did not require the First Respondent to make the economic impact assessment prepared by Duane IQ dated 11 April 2011 (2011 Duane Report) available for public inspection because the First Respondent's procedural obligations were exhaustively spelt out in the Planning and Development Act 2007 (Act); 
(b)
section 29 of the Act did not require the First Respondent to make the 2011 Duane Report available for public inspection, because the 2011 Duane Report was not information "required" to accompany the application under s 139(2)(d) in order to satisfy C33 of the Local Centres Development Code, it being sufficient to satisfy C33 that the proposal itself had regard to any significant adverse economic impact; 
(c)
even if the rules of natural justice or s 29 of the Act did require the First Respondent to make the 2011 Duane Report available for public inspection, the appellants did not suffer any practical injustice by reason of it not being made available for public inspection; and 
(d)
any breach of s 29 of the Act or the rules of natural justice by reason of not making the 2011 Duane Report available for public inspection did not have the effect of invalidating the Minister's decision, having regard to the principles in Project Blue Sky Inc v Australian Broadcasting Authority (1998) 194 CLR 335.
Appeal ground 4.2: denial of natural justice or procedural fairness

83. The arguments in relation to this appeal ground used the phrases “natural justice” and “procedural fairness” more or less interchangeably. For simplicity, we shall refer only to procedural fairness.
Appellants’ argument
84. The appellants said that they were denied procedural fairness because the 2011 Duane report was not made available for public inspection.  The argument was as follows: 
(q) the development application, being a development proposed in the merit track, was required to be publicly notified pursuant to s 121 of the Planning Act;  
(r) the 2011 Duane report lodged with the development application became an “associated document” as defined in s 30 of the Planning Act and was therefore caught by the requirements of s 29 of the Planning Act; 
(s) ACTPLA was required to ensure that the public register and the associated documents in respect of the development application were made available for public inspection during business hours (s 29(1));  
(t) the 2011 Duane report was not made available for public inspection;  
(u) s 156(1) of the Planning Act enables a person to make a written submission about a development application which has been publicly notified, and only people who have made such representations may seek review of a grant of development approval (s 409 of the Planning Act); 
(v) because the 2011 Duane report was not made publicly available, there was a failure to provide procedural fairness.  
Respondents’ argument 

85. The respondents said, in summary, that the 2011 Duane report was not an “associated document” because it was not a document required by s 139(2)(d), and therefore failure to publish it was not a failure to give procedural fairness. The argument was explained as follows: 
(w) the s 139(2)(d) requirement was for the development application to contain “information or documents addressing the relevant rules and relevant criteria”; 

(x) in this case, the “relevant criteria” were the criteria set out in the LCDC; 

(y) the relevant criteria had been adequately addressed by the Statement, which in respect of C33 simply stated that the development complied;   

(z) since the 2011 Duane report was provided voluntarily and merely supplemented the Statement, it was not “required”, and was therefore not an associated document; and  

(aa) accordingly, there was no duty under s 29(1) to ensure that the Duane report was available for public inspection, and no failure to provide procedural fairness.

Consideration: was the 2011 Duane report an “associated document”?

86. The appellants submitted that the “response” to C33 in the documents that were made public did not give the required information. They did not dispute that the documents made public did indicate that there was a further document referring to C33, specifically Section 6.0 of the DRR (while noting that Section 6.0 itself was not published).
87. The appellants also submitted that whether or not the Planning Act mandated the submission of a document described as an economic impact statement, such a statement, if provided as part of the development application, became an associated document which, together with all other documents provided in support of the development application, was required to be made publicly available in accordance with s 29(1).  
88. That consequence followed, it was claimed, from s 139(2)(d), which requires an application in the merit track to be accompanied by “‘information or documents addressing the relevant rules and criteria”. The appellants submit that there is no justification for deciding that the form in which the information or document is provided determines whether or not it must be made publicly available. Because in this instance the applicant for development approval addressed C33 by furnishing a detailed economic impact statement, that statement was accordingly required to be made publicly available under s 29(1).  
89. In submissions in reply, the appellant said that what the Statement provided in answer to C33, being simply an assertion that the development complied with C33, was not sensible, in that the answer made no sense except in the context of the 2011 Duane report. 
90. To determine whether the 2011 Duane report was an “associated document”, the question is whether, for the purposes of s 30(1)(a), that report was “required” by s 139(2)(d), to the extent that s 139(2)(d) required the DA to be accompanied by a response to C33.  
91. We reject the appellant’s argument that any material that accompanies a development application thereby becomes an associated document.  That is not what s 30(1)(a) says: it refers to documents “required ... to accompany” the development application, not documents that “did accompany” the development application.  
What material was “required” by s 139(2)(d)?
92.  We note first that s 139(2) imposes “requirements” in several different ways, such that a reference to a document “required” by a paragraph of s 139(2) may mean different things in relation to different paragraphs. 
93. For instance, s 139(2)(f) requires certain development applications to be accompanied by an environmental impact statement, while s 139(2)(m)(ii) requires certain development applications to be accompanied by proof of payment of a particular invoice.  In paragraphs of that kind, the document required is clearly identified – there may be room for argument whether a particular document is adequate to meet the requirement, but there is no room for argument whether a document of the specified kind is required. 
94. In many other paragraphs of s 139(2), no particular document is specified.  For instance, s 139(2)(d) imposes a requirement for the application to be accompanied by “information or documents addressing the relevant rules and relevant criteria”.  
95. That is, whether a particular document accompanying a development application is “required” depends on an assessment of its role in providing the information needed to address the relevant rules and relevant criteria. If a document, or the information it contains, is (in the context of the particular application and the other material accompanying it) a necessary part of responding to the rules or criteria concerned, such that in the absence of the relevant information the development application would not have complied with s 139(2), then in our view the document is “required” by the relevant paragraph of s 139(2) and is therefore an “associated document” under s 30.  
96. On this analysis, the respondent’s argument can be seen to be, in effect: 
(ab) that the material set out at [55] above and included in the Statement was of itself an adequate response to C33;
(ac) that neither the reference to Section 6.0 of the Design Response Report (of which the Statement formed Section 7), nor the 2011 Duane report referred to in Section 6.0, was necessary, and neither the reference nor the report contributed to rendering the development application compliant in terms of providing a proper response to C33; and  
(ad) that none of:

(i) the reference to Section 6.0; 
(ii) Section 6.0 itself; and 
(iii) the 2011 Duane report;

was a part of the response to C33, and none of those items became an associated document, either by incorporation in the Design Response Report or in its own right. 
97. An alternative and simpler formulation of the argument is that part of the material set out at [56] above, namely “C33: Complies: Yes” was all that was “required” to address C33.  The primary judge accepted that proposition, saying at [83]: 
The information which is required under s 139 (2) (d) is information addressing the relevant rules and criteria.  There is no legislative prescription as to what form that information is to take.  The required information was provided in the development application itself.  As such there was no requirement for the information to be included in the public register in the form of the [2011 Duane report]. (emphasis added)
98. There is a considerable lack of clarity in the material put before us in the appeal books (which may reflect the form in which the material was made public).  However, what appears to be the actual DA is a 10-page form identified as Form 1C: Development Application.
 This printed form has been filled in by hand (mostly by simply ticking boxes), and although the form does specify that it is applicable to the Local Centre Development Code (among others), neither the printed form nor the handwritten material inserted on behalf of the applicant contains any reference at all to C33. 
99. Thus, the primary judge’s reference to the required information being provided in the DA itself does not seem to be strictly correct. Furthermore, it is not clear whether his Honour intended to refer to the simple assertion in the Statement that the DA complies with C33, or to a variety of other material that was quoted in the respondent’s submissions in the appeal in an apparent attempt to shore up his Honour’s conclusion. 
100. The introduction to the DRR does at various points allude to economic aspects of the proposal, as follows:  
[the Nikias family] owned and managed the Centre for nearly 30 years before its eventual demise after the construction of the Kaleen Group Centre and the deregulation of trading hours.
 ... 
The Nikias family are determined to redevelop what is a derelict site... this DA is for the demolition of an existing but non-operational supermarket and the construction of a purpose-designed local shopping centre accommodating a supermarket operator and a number of smaller tenancies... The proposal has been the subject of consultation with ACTPLA to find the balance between what is a viable shopping centre, and what is an appropriate scale for Giralang Local Centre within the ACT retail hierarchy. 
...

3.1 CONSIDERATIONS 
The design concept has sought to find a balance between a number of critical considerations including: 
· Establishing a development that will be of a size and form that is viable for Nikias Nominees in terms of prospective tenants
· Respecting the ACT retail hierarchy and what is appropriate for a Local Centre
101. The plans accompanying the DA also contained information about the proposed GFA of the various components of the proposed development, including noting that the supermarket would have a GFA of 1500.06 m² and there would be another 313.06 m² allocated to “specialty shops”.
 
102. The appellants emphasised at various points in their arguments the differences of opinion about the proper way to calculate the GFA, but conceded that there was no specific constraint on approval that related to supermarket size, and did not seek to argue the issue as such in the proceedings. 
103. The respondent’s submissions referred to a variety of other information about the possible economic impact of the proposed development, being information that was included in documents such as a briefing note provided to the Minister in July 2011 and the CBRE Submission. It is clear from the dates of these documents that they were not part of, and did not accompany, the development application, but it is not clear from the appeal papers whether either of these documents was at any point made available to the public under s 29. While we accept the submission that the relevant criteria may be addressed by material that does not contain any express cross-reference to any particular criterion, these particular documents could not have satisfied the requirement in s 139(2)(d) for the DA to be “accompanied by information or documents addressing ... the relevant criteria” because they were created after the DA was lodged. 
104. It may be the case that in some circumstances an adequate response to a criterion could be provided by a combination of: 
(ae) a simple statement that the proposition “complies” (whatever that word means in the context of a requirement that a proposal “has regard” to certain things); and 
(af) a variety of other more or less generally relevant comments in other parts of a set of documents with a broader scope. 
105. However, in this case, apart from the bare claim of compliance, the DRR, including the Statement, that accompanied the DA went no further than identifying that economic or commercial viability was a relevant issue in relation to the proposed development. 
106. It is clear from some of the material quoted at [100] and [101] above that the applicant was concerned to ensure the commercial viability of the proposed development. It is also clear that the applicant recognised the need to “respect” the ACT retail hierarchy and the role of local centres in that hierarchy. There is however no direct reference to the issue raised by C33, being the position of other commercially viable local centres and the risk of “significant adverse economic impact” on any such centres.  
107. Of the documents lodged in connection with the DA, only the 2011 Duane report contains any substantive consideration of the economic impact of the proposed development on other local centres (viable or not) that could be identified as a response to C33. The executive summary to that report says: 
ix.
Reflecting the current absence of retail floor space within the Giralang locality, there is significant scope for the proposed Giralang Local Centre to trade successfully. 
... 
x.
The projected impacts on other retailers throughout the region as a result of the proposed Giralang Local Centre will not be significant and as such, will not threaten the viability or continued operation of any centres. A large proportion of the impact will fall on retailers in the Group Centres, including on Kaleen Plaza. 
xi.
Kaleen Plaza is recording higher than average trading levels due to the closure of facilities at Giralang. Consequently, impacts are projected to be slightly higher on this centre as compared with other centres. In our view, this reflects normal trading patterns returning with the reopening of facilities at Giralang. Overtime [sic], the impacts on this Group Centre will be offset by demand generated by population growth in the suburb of Lawson. 
... 
xii.
The projected impact on surrounding Local Centres will be minimal and will not threaten the viability of any facilities.
... 
xiv.
It is concluded that the combination of the substantial positive economic impacts from the proposal, serve to more than offset any trading impacts that could be anticipated for a small number of the existing retail stores in the region. Further, the impacts would not threaten the viability of any of these retailers or centres.
 
Requirement to address relevant criteria
108. Since the first hearing of this appeal, the impact of a failure to comply with the statutory scheme for notification of and consultation on development proposals has been considered in Concerned Citizens of Canberra v Chief Planning Executive (Planning and Land Authority) [2014] ACTSC 165; (2014) 286 FLR 355 (Concerned Citizens). That case involved a challenge to ACTPLA’s approval of a development application relating to the construction of a mosque and associated facilities in a Canberra suburb. 
109. One of the grounds of challenge was that the failure of the applicant for development approval to address explicitly all relevant criteria as required by s 139(2)(d) meant that the application was non-compliant. At [191], Master Mossop said: 
However, in my view, the requirement in the PD Act that a DA “be accompanied by information or documents addressing the relevant rules and relevant criteria” does not have the effect that if there is no statement addressing each relevant rule or criterion identified in any code which is applicable to the proposal there has been non-compliance with s 139.  It is enough that there is information or documents accompanying the DA that reasonably permits an assessment of the proposal against those relevant rules and criteria by the Authority.  That interpretation is consistent with the contrast between the general provisions of s 139(2)(c), (d) and (f) and those other paragraphs which have specific prescriptive requirements as to what must be included.  In the present case the documentation that was provided as part of the DA, in particular the plans describing the nature of the development proposed, were in fact sufficient to permit an assessment of the proposal against the terms of the Precinct Code. 

110. His Honour’s conclusion is however distinguishable from the present case. Here, the question is not whether the DA was compliant (since it expressly addressed the relevant criterion by the statement that the application complied with C33 and by the lodging of the 2011 Duane report). The issue here is whether, having received a compliant DA, ACTPLA complied with the requirement to make the application and associated documents publicly available and whether, if not, that failure to comply affected the Minister’s decision in any irretrievable way.
111. However, Master Mossop’s comments about whether provisions including s 139(2)(d) require a development application to be accompanied by material explicitly referring to and addressing every relevant rule and every relevant criterion are relevant, and support the respondent’s argument that:
(ag) provisions such as s 139(2)(d) do not require the lodging of a document specifically addressing the relevant matters; and 
(ah) the relevant matters may be addressed by “information” that addresses those matters (for instance, in a larger document dealing with a variety of matters). 
112. We accept that argument.
113. On the other hand, it is clear that the relevant provisions require the specified issues (in this case the relevant criteria) to be addressed rather than simply listed. 
 Was the 2011 Duane report a required document?

114. Noting the requirement for the information provided to address the relevant criteria (s 139(2)(d)), we are satisfied that, having regard to the structure and content of the DRR (which relied for its response to C33 on a simple cross-reference to the 2011 Duane report), the 2011 Duane report provided the only useful information about the effects of the proposed development which under C33 had to be addressed by the DA or material accompanying it. 
115. The general commentary provided in the introduction to the DRR indicated that there was an issue about the commercial viability of the proposed development, but addressed that issue without adverting to the relationship between the viability of that development and the viability of nearby local centres. There was as far as we could see nothing except for the information provided in the 2011 Duane report that could be said to “have regard” to the economic impact of the development on other local centres, so as to enable the Minister to determine that the development proposal was consistent with the relevant code as required by s 119 of the Planning Act.  
116. Accordingly, we consider that, absent the 2011 Duane report, the development application as lodged would not have complied with section 139(2)(d), and that therefore the 2011 Duane report was an “associated document” for the development application.  
117. We are accordingly satisfied that the 2011 Duane report: 
(ai) was “information or a document” within the meaning of s 139(2)(d) of the Planning Act; 

(aj) was, having regard to the structure of the DA and the DRR, a necessary part of an adequate response to C33;  

(ak) was “required” by s 139(2)(d) to accompany the DA;
(al) was an “associated document” under s 30(1)(a); and    

(am) was therefore required to be made available for public inspection under s 29. 

Consideration: impact of failure to make 2011 Duane report available 
118. The next question relates to the impact of the failure to make the 2011 Duane report available as required by s 29.  
119. The appellants framed their ground 4.2 argument as a claim that they had been denied procedural fairness, but aspects of their argument depended on assertions that the Minister’s decision needed to be made with full information from members of the public. 
120. The respondents met this argument by denying that the appellants had any entitlement to procedural fairness and denying any “practical injustice”, but they also contended that in, accordance with the Project Blue Sky approach, the Minister’s decision was not invalidated by any breach of s 29 of the Planning Act constituted by, or any denial of procedural fairness arising from, the failure to publish the 2011 Duane report.
121. In the current context we consider that it is appropriate to deal separately with the two questions raised, as follows:
(an) Did the appellants have an entitlement to procedural fairness that was denied by the Minister’s failure to publish the 2011 Duane report, so as to require the decision to be set aside?

(ao) Was the Minister’s decision “invalidated” (under the Project Blue Sky approach) by a failure to publish the 2011 Duane report in compliance with the Planning Act?

122. Furthermore, we will deal with the second issue first, since if “invalidity” arising from a breach of the statutory scheme is found then it will be unnecessary to consider the asserted denial of procedural fairness or its impact. 
Project Blue Sky invalidity

123. At the hearing, both parties relied on Project Blue Sky Inc. v Australian Broadcasting Authority (1998) 194 CLR 355 (Project Blue Sky) in addressing the impact of the failure to publish the 2011 Duane report on the decision of the Minister. In Project Blue Sky at [41], Brennan CJ said: 
41. The purpose of construing the text of a statute is to ascertain therefrom the intention of the enacting Parliament. When the validity of a purported exercise of a statutory power is in question, the intention of the Parliament determines the scope of a power as well as the consequences of non-compliance with a provision prescribing what must be done or what must occur before a power may be exercised. If the purported exercise of the power is outside the ambit of the power or if the power has been purportedly exercised without compliance with a condition on which the power depends, the purported exercise is invalid. If there has been non-compliance with a provision which does not affect the ambit or existence of the power, the purported exercise of the power is valid. To say that a purported exercise of a power is valid is to say that it has the legal effect which the Parliament intended an exercise of the power to have. 

124. In the plurality judgment in that case, McHugh, Gummow, Kirby and Hayne JJ said at [91] – [93]: 
91. An act done in breach of a condition regulating the exercise of a statutory power is not necessarily invalid and of no effect. Whether it is depends upon whether there can be discerned a legislative purpose to invalidate any act that fails to comply with the condition. The existence of the purpose is ascertained by reference to the language of the statute, its subject matter and objects, and the consequences for the parties of holding void every act done in breach of the condition. Unfortunately, a finding of purpose or no purpose in this context often reflects a contestable judgment. The cases show various factors that have proved decisive in various contexts, but they do no more than provide guidance in analogous circumstances. There is no decisive rule that can be applied; there is not even a ranking of relevant factors or categories to give guidance on the issue.  

92 . ...

93. In our opinion, the Court of Appeal of New South Wales was correct in Tasker v Fullwood  in criticising the continued use of the "elusive distinction between directory and mandatory requirements" and the division of directory acts into those which have substantially complied with a statutory command and those which have not. They are classifications that have outlived their usefulness because they deflect attention from the real issue which is whether an act done in breach of the legislative provision is invalid. ... A better test for determining the issue of validity is to ask whether it was a purpose of the legislation that an act done in breach of the provision should be invalid. This has been the preferred approach of courts in this country in recent years, particularly in New South Wales. In determining the question of purpose, regard must be had to "the language of the relevant provision and the scope and object of the whole statute". (emphasis added) (citations omitted)
125. In Tasker v Fullwood [1978] 1 NSWLR 20 at 23-24, the Court had said at [23]-[24]: 
The problem arises whenever a judicial or executive act, or the act of a litigant, is subjected by statute to the prior performance of conditions. The numerous decisions in this field have been recently reviewed by this Court ... From these sources we take the following propositions:(1) The problem is to be solved in the process of construing the relevant statute ... (2) The task of construction is to determine whether the legislature intended that a failure to comply with the stipulated requirement would invalidate the act done, or whether the validity of the act would be preserved ... (3) The only true guide to the statutory intention is to be found in the language of the relevant provision and the scope and object of the whole statute ... (4) The intention being sought is the effect on the validity of the act in question, having regard to the nature of the precondition, its place in the legislative scheme and the extent of the failure to observe its requirement… (5) It can mislead if one substitutes for the question thus posed an investigation as to whether the statute is mandatory or directory... 

126. Thus, the matters that are relevant in the current enquiry are: 
(ap) the language of the statute; 

(aq) its subject matter and objects; and  

(ar) the consequences for the parties of holding void every act done in breach of the requirement found in s 29 of the Planning Act or, more relevantly for present purposes, every act done following a breach of that requirement (given that there is no specific provision making compliance with s 29 a pre-condition to considering or deciding on a development application).  

127. However, the utility of identifying those matters is qualified by the emphasised comments quoted at [124] above. 
128. In Concerned Citizens, Master Mossop found that non-compliance with s 28 in relation to a development application, being non-compliance constituted by the failure to include on the public register the name of a person who was deemed to be an applicant in respect of the development application, did not render the development approval invalid. His Honour said: 
77.
Notwithstanding the significance of public disclosure as evidenced by the terms of Pt of 3.6 of the PD Act I am not satisfied that, in accordance with the test articulated in Project Blue Sky Inc v Australian Broadcasting Authority (1998) 194 CLR 355 at 388-391, it is a purpose of the legislation that a development approval granted in circumstances where there had been non-compliance with s 28 (so far as it required disclosure of a deemed applicant under s 139(3)) be invalid.   

129. We note his Honour’s conclusion that the question of invalidity might depend on the nature or extent of the non-compliance concerned; that is, his Honour was satisfied that the particular breach was not significant, but implicitly recognised the possibility that a different kind of non-compliance with s 28 might give rise to an invalidity. 
130. His Honour’s conclusion that some kinds of non-compliance with s 28 do not render a subsequent approval of the development invalid implies, in our view, a further conclusion that under the Planning Act, the possibility of non-compliance with s 28 rendering a development approval invalid cannot be ruled out, and that the impact of non-compliance with s 28 must be determined on a case by case basis. These conclusions would be consistent with the Project Blue Sky comments emphasised at [124] above. 
131. The current case, however, concerns s 29 of the Planning Act. In determining whether there was a legislative purpose to the effect that non-compliance with s 29, of the kind identified in this case, would render the Minister’s decision invalid, we have had regard to submissions from the parties that are summarised as set out below. As will appear, at certain points we have not been able to separate the invalidity arguments from the procedural fairness arguments without losing the full flavour of the relevant submission.
132. The appellants pointed to the following matters: 
(as) that the maintenance of the retail hierarchy in the ACT (although not intended to provide any guaranteed protection for other local centres) was an intent of the legislation that was paramount (or at least relevant) to the decision-making process, and that the failure to exhibit “the single document that addresses that issue means axiomatically that procedural fairness is not accorded”;
  

(at) that the failure to publish the 2011 Duane report deprived the appellants of the capacity to make proper submissions in response to the case put forward by the applicant;
  

(au) that in the absence of evidence of any hardship to the applicant (AMC Projects) or inconvenience to the public, “the enforcement of due process is paramount”, and that any hardship to the applicant for development approval is clearly outweighed by the public interest in complying with due process (the appellants cited Hoxton Park Resident Action Group v Liverpool City Council (No 3) [2012] NSWLEC 43 (Hoxton Park) as an example of a case in which inconvenience to the applicants did not outweigh the public interest in compliance with the legislative process);
 
(av) that, in determining whether a failure to comply with the relevant provisions of the Planning Act affected the validity of a development approval given under that Act, it was necessary to consider the reasons for the requirement to make aspects of the development application publicly available (being in this case, not directly to inform interested members of the public, but to ensure that interested members of the public were able to bring to the decision-maker’s attention any relevant information in response to the development application, with a view to ensuring that the decision-maker was properly informed when the fate of the development application was determined – in summary, the intent of the legislation was said to be properly informed decision-making on development applications). 

133. The appellants relied on Barca v Wollondilly Shire Council [2014] NSWLEC 118, (2014) LGERA 454 (Barca) in support of their submission that the minister's decision was invalid as result of the failure to publish the Duane report. In that case, Pepper J concluded that a council's failure to exhibit the development application as required by section 79 of the Environmental Planning and Assessment Act 1979 (NSW) (the NSW EPA Act) invalidated its decision refusing the application. 
134. The respondents said: 
(aw) that the wide range of documents potentially covered by s 30 (and the difficulty in determining whether some documents are included in the scope of s 30, described in submissions as “the lack of a rule-like quality”
 in the definition of “associated document”) tells against a finding that any breach of s 29 should automatically produce invalidity;
 

(ax) so does the fact that some of the documents covered by s 30 are created after a DA is approved – clearly a failure to publish these could not render the prior decision invalid;
 

(ay) that the appellants are treating C33 as a “guarantee against competition”, but that in the instant case, C33 did not require any particular outcome to be achieved by a development application, only that the development application had regard to economic impacts on other commercially viable local centres; as such, C33 had “a relatively minor role in the planning regime”, and its relative unimportance tells against a finding that a failure of public disclosure in relation to C33 is intended to lead to invalidity (citing Cranky Rock Road Action Group Inc v Cowra Shire Council [2006] NSWCA 339 (Cranky Rock Road)).
 

(az) that finding invalidity in this case would produce serious public inconvenience (due to the delay in providing a new shopping centre in Giralang that would result);
 
(ba) that it is accepted that public participation in the planning process is important – as shown by the requirement for publication of development applications and associated documents, and the obligation under s 120 of the Planning Act for the decision-maker to take account of public representations – but this doesn’t mean that every failure to comply, or even every failure that can be shown to have affected public participation, renders the final decision invalid. 

135. The decision in Barca can be distinguished by reference to differences in the applicable legislation: most significantly, the NSW EPA Act prohibited a decision being made until the end of the period for which the development application was required to be publicly exhibited (ss 79(1)(a) and 80(9)), whereas the ACT legislation does not identify the publication, or the expiry of a publication period, as a pre-requisite to a decision whether to give or refuse approval.  Instead, the ACT legislation requires that decision to be made within a specified period after the development application is made: that is, the NSW EPA Act focuses on delaying a decision until after the consultation period, whereas the ACT legislation is aimed at ensuring that decisions are made quickly.
136. We note also that although the principles set out by Pepper J in relation to the legal consequences of a failure to comply with the public notification requirements focussed on the public interest in being informed of, and having an opportunity to object to, a proposal, the decision set aside in Barca was a decision to reject a development application. That is, her Honour’s decision seems to have reflected the importance of strict compliance with the relevant statutory scheme rather than the importance of the public’s right to object.
137. In Hoxton Park, inconvenience to the applicants did not outweigh the public interest in compliance with the legislative process.  The court declined to grant relief from a failure by the decision-maker (Liverpool City Council) to consider:
a matter mandated to be considered by s 79C(1)(b) of the [Environmental Planning and Assessment Act 1979 (NSW)]: the likely environmental impacts of construction of the bridge on the [endangered ecological community] (at [4]). 

138. It is apparent that the failure in that case involved a failure by the decision-maker to consider a substantive matter of concern in the grant of development consent. In the current case, there was no failure by the Minister to consider any substantive issue as such. Rather, a development approval:
(bb) must not be given unless the development “is consistent with the relevant code” (s 119(1)(a)); and 

(bc) may only be given (s 120) after consideration of matters relevantly including:

(iv) the objectives for the zone in which the development is proposed to take place;

(v) each representation received by the authority in relation to the application that has not been withdrawn; and
(vi) the probable impact of the proposed development, including the nature, extent and significance of probable environmental impacts. 

139. In relation to “the economic impact on other commercially viable local centres”, there was relevant material before the Minister (as described at [73] to [76] above), albeit not all the material that the appellants say they would like to have put before him.  Nor is there any suggestion that the Minister failed to consider any representations that were received.
140. What the appellants said was missing was whatever representations might have been made, by them or others, if the 2011 Duane report had been published.
141. A preliminary question is whether the absence of those hypothetical submissions, and the loss of the chance to consider them, can be equated to the simple failure to consider the environmental impact of a proposal on an endangered ecological community, so as to support a submission that in this case, the public interest in due process requires the setting aside of the development approval. 
142. In Cranky Rock Road, the New South Wales Court of Appeal upheld a conclusion that a development consent was not invalid as a result of the relevant development application not having been accompanied by a statement of environmental impact (SEE). 
143. The significance of SEEs was provided for by regulations under the Environmental Planning and Assessment Act 1979 (NSW). The Court of Appeal (Tobias JA, with whom Young CJ in Eq and Campbell J agreed) was satisfied, among other things, that the “inherent limitations” of an SEE meant that it “made at best a very modest contribution to the attainment of the relevant objects and purposes of the [EPA Act]” (at [55]). In this respect an SEE could be distinguished from the requirement under the Environmental Planning and Assessment Act for development applications relating to a “designated development” to be accompanied by an environmental impact statement and, if relevant, a species impact statement, both of which were subject to significant requirements as to their contents and the expertise of those who could prepare them (at [28] and [29]). 
144. In reaching such conclusion, Tobias JA referred to the observations of Jagot J in MCC Energy Pty Ltd v Wyong Shire Council [2006] NSWLEC 581 at [61]-[67] in which her Honour pointed out that a statement of environmental effects could have been prepared by anyone and had a relatively limited role in the statutory scheme. 
145. The Court concluded that, unlike a consent given in the absence of a required environmental impact statement or a species impact statement, a consent given in the absence of an SEE was not thereby invalidated. 
146. In the current case, there was no specific requirement even for the applicant for approval to provide the 2011 Duane report. Although we have found that, in the particular circumstances, once provided, it became an associated document, that does not imply that a report in the nature of the 2011 Duane report was the only way in which C33 could have been responded to, nor that the provision of a report of that nature was a pre-requisite to the proper exercise of the Minister’s powers in relation to the DA. 
147. We note also:
(bd) that there was no suggestion that the 2011 Duane report had been deliberately withheld as distinct from simply not made available; and 
(be) that anyone who had looked at the published papers for information about economic impacts would have been alerted to the existence of further information about economic impacts by the reference, in the material that was made available, to Section 6.0 of the DRR in the context of C33. 
148. There is no claim that the appellants (or anyone else) sought access to Section 6.0 of the DRR (which in turn would have alerted them to the existence of the 2011 Duane report) and were refused. Furthermore, the appellants did not need to rely on the 2011 Duane report for information about the likely effect on their businesses in the nearby local centres.  Irrespective of the existence of the 2011 Duane report, they could have provided to the Minister their own assessment of the economic impact of the proposed development in their local centres, a matter which they were at least as well placed to address as the applicant. 
149. As noted at [73] to [76] above, material addressing these matters was before the Minister, including the CBRE submission made on behalf of the appellants (among others), which curiously claimed that adequate comments could not be made “on the potential impact of this proposal on Kaleen and other centres because of the absence of any reference to these impacts in the DA documentation”.  This is a curious submission in that if the DA documentation had been properly examined, the existence of the 2011 Duane report would have become apparent and could have been pursued.  It is also curious because, one might think, the operators of businesses in other centres were better placed to comment on the likely effect of the proposed development on the centres in which they operated than the applicants for development approval. 
150. We cannot see that there was any obstacle to the appellants providing that information in an independent document rather than a document identified as a response to the 2011 Duane report.  
151. The appellants’ submissions focus on the desirability of strict compliance with the legislative scheme. This is a noble aspiration, but the decision in Project Blue Sky makes it clear that not every legislative scheme must be strictly complied with in every respect before it can have any valid operation. It is necessary to assess the real significance of particular kinds of non-compliance, and to take a principled but also practical approach to determining when non-compliance invalidates a decision and when it does not. 
152. We are satisfied that it was not a legislative purpose of the Planning Act that non-compliance of the kind that occurred in this case would invalidate the Minister’s decision; we have reached that conclusion having regard in particular to: 
(bf) the scope for uncertainty about the identification of associated documents in relation to a development application;

(bg) the non-specific nature of the requirement set out in C33, the uncertainty about the proper form of an adequate response to that criterion in a development application, and the vagueness of the decision-maker’s obligations in relation to it; and

(bh) the nature and circumstances of the particular non-compliance in this case, in that although the 2011 Duane report was not published with the DA, the existence of further relevant material was identified in the published material (at [56] to [58] above);

(bi) the fact that the Minister’s decision was made with knowledge of both the 2011 Duane report and other material challenging aspects of that report (at [73] to [76] above);

(bj) the fact that, given the publication of the DA and most of the supporting material, the appellants could have made their own submissions about the economic viability of relevant local centres: between the contents of the DA and the appellants’ own (presumably deeper) knowledge of the operations of their own businesses, the appellants had access to material on which to base substantive submissions to the Minister even without seeing the 2011 Duane report or its conclusions.
153. We are accordingly satisfied that it is not a purpose of the Planning Act that a failure in the nature of the Minister’s failure to make the 2011 Duane report available for public inspection should invalidate the Minister’s decision on the relevant development application.  
Failure to provide procedural fairness

154. In considering whether the appellants had any entitlement to procedural fairness, we note first the conclusion of all members of the High Court that the second and third appellants were “aggrieved” by the Minister’s decision because of the finding that their economic interests would be adversely affected by the development proposal that had been approved by the Minister. 
155. However, the fact that a person has standing to challenge a decision that has been made does not imply that the person necessarily had any entitlement to procedural fairness before the decision was made (see Botany Bay City Council v Minister for Transport and Regional Development (1996) 66 FCR 537 at 568, approved in Griffith University v Tang (2005) 221 CLR 99 at 118).
156. Next, we consider that the appellants’ submissions about the importance of public input to the decision-making process are relevant only to the question whether the Minister’s decision was invalid for a failure to comply with the statutory scheme, and have been dealt with at [123] to [153] above).
Legitimate expectation

157. The only specific basis for an entitlement to procedural fairness was identified by the appellants as the disappointing of their legitimate expectations.
158. The appellants claimed that the publication of all other relevant documentation relating to the DA gave rise to a legitimate expectation among the appellants that what was published was the whole of the documentation, that this legitimate expectation was disappointed (because the 2011 Duane report was not published), and that this amounted to a denial of procedural fairness. The appellants conceded that this argument did not rely on any non-compliance with s 29 or 30 of the Planning Act.
 
159. This argument is curious to the extent that it relies on the proposition that the publication of a large volume of material, without a representation of any exception, created in the appellants a legitimate expectation that all the material supporting the DA had been published. It is hard to see the basis on which the appellants would have gained that expectation without realising that the 2011 Duane report had in fact been omitted.  The appellants conceded that there had been no representation by the Minister or his officials that all relevant documents had been published.
 Noting also that not all relevant documents would necessarily have been “associated documents” subject to the publication requirement, it is hard to see how the appellants could have assumed that all relevant documents had been published.  Careful checking of the material that was published might have suggested that it was largely complete, but would also have revealed that there was further material relating to economic impact that had not been published (Section 6.0 of the DRR). The implication of the appellants’ submission that the sheer volume of what was published would have created that legitimate expectation has no substance.

160. Perhaps more significantly, the argument is unsustainable in treating the disappointment of a legitimate expectation as itself a failure of procedural fairness, whereas the authorities in this area identify the existence of a legitimate expectation as one of the kinds of interests that may entitle a person to procedural fairness in the making of decisions affecting that interest; see, for instance, Kioa v West (1985) 159 CLR 550, in which Deane J at 632 said:
In the absence of a clear contrary legislative intent, a person who is entrusted with statutory power to make an administrative decision which directly affects the rights, interests, status or legitimate expectations of another in his individual capacity (as distinct from as a member of the general public or of a class of the general public) is bound to observe the requirements of natural justice or procedural fairness.

161. Other members of the High Court made comments to similar effect (at 562-4 (Gibbs CJ); 582-4 (Mason J); 617 (Brennan J)).  Although it may be that the concept of “legitimate expectation” is of declining importance (Aronson and Groves, Judicial Review of Administrative Action, 5th edition at 412; [7.80]), this is because of the expanded scope of “interests” affected by a decision-maker that will be found to require the provision of procedural fairness, and perhaps because of increasing criticism of the use of the expression in describing the circumstances in which a person is entitled to procedural fairness (see eg Plaintiff S10/2011 v Minister for Immigration and Citizenship (2012) 246 CLR 636 at 633 [65], Gummow J), rather than because not disappointing “legitimate expectations” about the decision-making process has become part of the content of procedural fairness (see also Douglas and Jones, Administrative Law, 7th edition at 496). 
162. The appellants have not claimed, for instance, a legitimate expectation that their commercial interests would be protected in the process of considering development applications. Their claim that their “legitimate expectation” that all documents would be released was disappointed does not identify an interest that must be protected by the provision of procedural fairness in the Minister’s consideration of the DA.
Any other entitlement to procedural fairness?

163. The appellants’ submissions about their entitlement to procedural fairness as such are expressed in general terms, often refer only to the rights of members of the public, and seem to treat the identification of what is said to be a failure of procedural fairness as establishing an entitlement to procedural fairness. For instance, in their first submissions (for December 2012), the appellants said:
The failure to provide members of the public with a copy of the [2011 Duane report] was a serious breach of procedural fairness.

164. In later submissions, the appellants, after claiming that maintenance of the retail hierarchy was a paramount (or at least relevant) intent of the relevant legislation, said that the failure to exhibit “the single document that addresses that issue means axiomatically that procedural fairness is not accorded”.
165. At other points in their submissions, the appellants do appear to be saying that they had a particular entitlement to procedural fairness because of their wish to make representations about the DA.  However, it is not clear on what basis the appellants would say that the Minister was obliged to identify, and provide procedural fairness to, a sub-category of members of the public, being members of the public who might wish to make representations.
166. There is no requirement for a decision-maker to give procedural fairness to the public at large (Kioa v West (1985) 159 CLR 550 at 584 (Mason J)). 
167. In Ainsworth v Criminal Justice Commission (1992) 175 CLR 564 at 576, Mason CJ, Dawson, Toohey and Gaudron JJ said that a duty to provide procedural fairness:
arises, if at all, because the power involved is one which may ‘destroy, defeat or prejudice a person’s rights, interests or legitimate expectations’.
168.  However, the appellants have not identified any particular rights, interests or legitimate expectations that might have been defeated by the Minister’s approval of the DA. Rather, they say that the Minister’s approval of the DA after the failure to publish the 2011 Duane report defeated their right or interest in making submissions about that report.
169. The appellants have not established that, at the development application stage, they had a right, interest or legitimate expectation that was threatened by the Minister’s power to approve the DA, which in turn gave them a particular right to procedural fairness in relation to the exercise of that power that was breached by the Minister’s failure to publish the 2011 Duane report along with the other documents that had accompanied the DA.
Was there any “practical injustice”?
170. Finally, the respondents say that even if there had been a failure to provide procedural fairness to the appellants, the case of Re Minister for Immigration and Multicultural and Indigenous Affairs; Ex parte Lam (2003) 214 CLR 1 means that, in the absence of any “practical injustice”, there is no requirement to provide a remedy for failure to give procedural fairness.  At [37] Gleeson CJ said:
A common form of detriment suffered where a decision-maker has failed to take a procedural step is loss of an opportunity to make representations.  Attorney-General (Hong Kong) v Ng Yuen Shiu was such a case.  So, according to the majority, was Haoucher v Minister for Immigration and Ethnic Affairs.  A particular example of such detriment is a case where the statement of intention has been relied upon and, acting on the faith of it, a person has refrained from putting material before a decision-maker.  In a case of that particular kind, it is the existence of a subjective expectation, and reliance, that results in unfairness.  Fairness is not an abstract concept.  It is essentially practical.  Whether one talks in terms of procedural fairness or natural justice, the concern of the law is to avoid practical injustice. 
(citations omitted)
171. McHugh and Gummow JJ (at [106]), Hayne J (at [122]) and Callinan J (at [149]) also considered the particular circumstances of the case, and whether there had in fact been any unfairness, before deciding that there was no ground for granting relief.  
172. In this case, the respondents say that the appellants did make submissions about the development application as notified.
173. Further, the respondents say, those submissions included representations that the proposed development would have a significant adverse impact on other commercially viable local centres, and that the appellants were able to put to the Minister the substance of their complaints about the 2011 Duane report. 
174. The respondents identify the appellants’ main complaint as that the 2011 Duane Report which, although not published, was before the Minister when he made the decision:
underestimated adverse economic impact because it relied on an inaccurate statement of the proposed supermarket’s [gross floor area]. 
175. However, the respondents say the alleged inaccuracy of the DA’s statement of the GFA of the proposed supermarket, and the implications of that inaccuracy, were emphasised in the CBRE submission (at [68] above), which was before the Minister when he made his decision (at [73] above). Furthermore, the 2011 Leyshon report (at [66] above), which was also before the Minister, set out clearly Mr Leyshon’s concerns about the impact of the development proposal as revised for the 2011 application for approval. 
176. We are satisfied that when the Minister made his decision, the concerns of the appellants were available to him in detail, and available in a form that enabled a genuine consideration of the issues raised by the appellants. There is no reason to assume that if they had obtained a copy of the 2011 Duane report, their response to it would have been different in any substantive way. In particular there is no reason to assume that, but for being unaware of the contents of the 2011 Duane report, the appellants would have provided any substantive evidence about the effects of the development proposal on their businesses or on the viability of the local centres in which those businesses operated.
177. Thus, even if we had found that the failure to publish the 2011 Duane report amounted to a failure to provide procedural fairness to which the appellants were entitled, we would have considered that such failure had caused no “practical injustice” and did not justify setting aside the Minister’s decision. 
Conclusion 

178. Appeal ground 4.2 has not been made out.
Appeal ground 4.3: improper exercise of power 
179. The appellants say that the 2011 Duane report, which was relied on by the Minister in making his decision, contained errors or misdescriptions which could have been corrected by the appellants if the document had been published, and therefore the Minister’s exercise of power was improper because: 
(bk) he failed to take account of a relevant consideration; or

(bl) his decision was so unreasonable that no reasonable person could have made it. 
Failure to take account of relevant consideration

180. The appellants identify the relevant considerations that the Minister failed to take into account as:
(bm) criterion C33 (relating to economic impacts), as required by s 119(1)(a)); and

(bn) the zone objectives (as required by s 120(a)).

Criterion C33

181. The appellants say that under s 119(1)(a) (at [44] above), the Minister was required to be satisfied that the development proposal was consistent with the relevant code. That is, the Minister was required to be satisfied among other things that the development proposal satisfied C33 in that it “had regard to any significant adverse impacts on other commercially viable local centres”. The appellants say that the Minister failed to take those adverse impacts into account because:
(bo) the Minister took account of the 2011 Duane report in determining whether the proposal satisfied C33; and

(bp) the 2011 Duane report contained errors and misdescriptions; and
(bq) the Minister was not provided with any critical analysis of the 2011 Duane report.
182. We note first that s 119(1)(a) required the Minister to be satisfied that the proposal had regard to any significant adverse impact on other commercially viable local centres. 
183. Accepting that “having regard to” something is conduct that one might expect of a sentient being rather than a development proposal, s 119(1)(a) does not seem to have required the Minister to be satisfied of anything more than that in the proposal, potentially adverse economic impacts on other local centres were recognised and commented on in such a way as to enable the Minister to have regard to them, or to consider them, in deciding whether to approve the DA. 
184. Section 119(1)(a) did not require the Minister to reach any particular conclusion about the details of those impacts, or to take them into account in any particular way; nor did it require the Minister to be satisfied that the proposal had no significant adverse impacts, or that any such impacts could be addressed in some way. 
185. We note in passing that the reference to “other commercially viable local centres” in C33 implies that some local centres may, from time to time or over time, be or become not commercially viable; that is, C33 does not assume that the commercial viability of any particular local centre is required, or protected, by the relevant legislation, plan or code.
186. There was in fact a significant volume of material about the potential adverse impacts of the proposal before the Minister, including material indicating the existence of conflicting views about the level of any adverse impacts of the proposal, and in particular material (the 2011 Leyshon report) setting out an opinion that although the adverse impact of the new (fourth) development proposal would be marginally less than the adverse impact of the preceding (third) development proposal, it would still be significantly more than that assessed by the 2010 Duane report.
187. The requirement in s119(1)(a) that a proposal must be consistent with the relevant code cannot be interpreted as requiring that any particular level of detail, or any particular kind of input, has been provided in relation to any particular part of the relevant code. That proposition is especially true in relation to aspects of the code that are set out in such general terms as C33. 
188. The relevant requirement in the code is that a proposal “have regard to” certain things. It cannot be read as a requirement that can only be satisfied if the Minister has been provided with all relevant information about the topic specified, including all relevant opinions that could be expressed by interested parties, or experts engaged by them, about information or opinions provided by other interested parties. It cannot be read as a requirement that can only be satisfied if the material before the Minister contains no conflicting information or opinions, and if it is impossible to imagine further information relevant to the decision that could be provided if the developer or any member of the public had the time and resources to do so.
189. In this case, the matters to which the proposal was required to have regard were addressed in the DA and its accompanying documents, and those matters were addressed by a significant amount of material that made it clear that there were competing considerations, competing views, and possibly even factual disputes as to matters of detail, that might have been relevant to the Minister’s decision.  We do not accept that the Minister had failed to take account of a relevant consideration simply because he had not received any particular document or particular information about that consideration that in other circumstances might have been provided by a person with a particular interest in the matter.  
The zone objectives and the “retail hierarchy”
190. Section 120(a) of the Planning Act requires the decision-maker to “consider ... the objectives for the zone in which the development is proposed to take place”. The relevant zone objectives are said to be:
a) Provide for convenience retailing and other accessible, convenient shopping and community and business services to meet the daily needs of local residents
b) Provide opportunities for business investment and local employment
c) Ensure the mix of uses is appropriate to this level of the commercial hierarchy and enable centres to adapt to changing social and economic circumstances
d) Maintain and enhance local residential and environmental amenity through appropriate and sustainable urban design
e) Promote the establishment of a cultural and community identity that is representative of, and appropriate to, the place.
191. We note first that while s 119(1)(a) requires the decision-maker to be satisfied that the development proposal is “consistent ... with the relevant code”, s 120(a) only requires the decision-maker to consider the zone objectives. It is clear that the nature of the zone objectives would not, except in the most extreme circumstances, allow for any determination that a particular proposal is inconsistent with the zone objectives, and no determination of consistency or otherwise is required from the decision-maker.
192. The appellants in written submissions
 have identified the material that they say was before the Minister in relation to the impact of the proposal on the zone objectives, referring to:
(br) advice from the Executive Director, Planning Delivery dated 6 July 2011;
(bs) extracts from the draft Notice of Decision;

(bt) the Statement (at [55] above);

(bu) a response by the applicant for development approval to ACTPLA dated 4 July 2011, suggesting that the “established retail hierarchy” no longer provided the flexibility to meet community expectations, but concluding that the proposal was not contrary to the established retail hierarchy”;

(bv) an assessment report prepared by ACTPLA concluding that the DA “meets all objectives of the zone”.

193. Despite the absence of any reference to the “retail hierarchy” in the zone objectives, the appellants’ submissions appear to be aimed at establishing that the material before the Minister did not properly assess whether the proposal was consistent with the “retail hierarchy” and therefore that the Minister did not take account of the relevant consideration constituted by the need to maintain the retail hierarchy.  However, the need to maintain the retail hierarchy is not included in those objectives expressly, so the appellants must have inferred that need from the zone objectives. 
194. Curiously too, the appellants criticise, although without explaining their criticism, comments included in the draft Notice of Decision which refer in the same sentence to “convenience retailing” and “convenient shopping” as suggesting that:

those advising the Minister did not truly appreciate the difference in meaning between the expression “convenience shopping” and “convenient shopping”. 
However, zone objective (a) (at [190] above) refers explicitly to both “convenience retailing” and “convenient shopping”, so it is entirely possible that the use of the two expressions does not suggest a failure to distinguish them but a recognition that they refer to two different matters and an intention to refer to both those matters.
195. It is not necessary to address the appellants’ comments on or criticisms of each part of the material that was before the Minister when the decision was made. It is sufficient to note the appellants’ concluding complaint:
128. While there are several times that the material adverts to the retail hierarchy issue it does so only to pay “lip service” to the obligation to take it into account and does not constitute the consideration of the issue required by s. 120(a): [Anderson].

129. It is regarded as relevant to consider the assessment of the consistency of the proposed development with the retail hierarchy in the Appellants’ expert evidence at first instance.... Whilst the Appellants accept (as they must) that it was open to the Minister to come to a different conclusion, s. 120(a) imposed an obligation on the Minister to consider the zone objectives; and while he may have had material before him that adverted to the issue, the Minister did no more than pay lip service to the objectives of the zone in making his decision.
196. The appellants rely on the case of Anderson v Director General, Department of Environment and Climate Change (2008) 163 LGERA 400 to support their claim that it is not enough for a decision-maker merely to “pay lip service” to a matter required to be considered (or, as the appellants express it, to pay lip service to the obligation to take a matter into account, which is not necessarily the same thing). In that case, Tobias JA (with whom Spigelman CJ and Macfarlan JA agreed) said:
57 I agree with Basten JA in Belmorgan that there is a need to apply with caution the epithets or formulations that have been judicially expounded with respect to the requirement in administrative law for the decision-maker to consider a relevant matter. Other formulations adopted in the past require consideration “in a real and conscientious way” (Mendoza v Minister for Immigration, Local Government & Ethnic Affairs (1991) 31 FCR 405 at 420 per Einfeld J); “in any real sense” (Turner v Minister for Immigration& Ethnic Affairs [1981] FCA 65; (1981) 55 FLR 180 at 184 per Toohey J; or that the consideration be “adequately addressed” (LEK v Minister for Immigration, Local Government & Ethnic Affairs [1993] FCA 493; (1993) 117 ALR 455 at 472 per Wilcox J); and see Bruce v Cole (1998) 45 NSWLR 163 at 186 per Spigelman CJ. It is obvious that their use is fraught with the danger of a slide into impermissible merit review. I would therefore prefer that they be avoided.


58 Of course, the relevant matter must be more than adverted to or given mere lip service. Nor would it be sufficient to advert to the matter and then discard it as irrelevant: Elias v Federal Commissioner of Taxation [2002] FCA 845; (2002) 50 ATR 253 at 265 [62] per Hely J. But whether or not it can be judged that a matter has been considered is essentially an evaluative process based exclusively on what the decision-maker has said or written. That process is not, I believe, assisted to any significant degree by resorting to formulations which purport to qualify what is an ordinary English word, namely, ‘consider’ and which, as the Full Federal Court observed in Anthonypillai, invoke “language of indefinite and subjective application”. 


59 Furthermore, the formulation that the decision-maker must evince an understanding of the relevant matter may require no more than that he or she must not misdirect himself or herself as to the meaning of the particular matter required to be taken into consideration in the context of the relevant statute.


60 As I have indicated, the process to be undertaken on judicial review is an evaluative one and a particular case may fall easily on one side of the line or the other. There will of course, be those cases that fall into a grey area but experience indicates that they will be the exception rather than the rule. The present case is one which falls well clear of that line. As will appear, it does not require application of the formulation advanced by the appellants to enable a judgment to be made that the decision-maker in this case considered inter-generational equity.

197. We note first that it is easy to criticise a decision-maker for only paying “lip service” to a particular issue, but not necessarily convincing when the only evidence for the decision-maker’s failure to do more is the fact that the decision-maker’s conclusion is not acceptable to the critics. Having accepted, as they did, the Minister’s power to come to a conclusion different from that sought by the appellants, the appellants needed to point to something more than just the ultimate decision to support their claim that the Minister did not even “consider” the relevant matters. Indeed, despite their criticism referred to at [194] above, the appellants themselves have noted that local centres are intended to provide for both convenience and convenient shopping (at [212] below).
198. The appellants have pointed to extracts from the material that was before the Minister when he made his decision, mainly to criticise it because of the limited references to the “retail hierarchy”. Since, as already noted, the expression “retail hierarchy” does not appear in the zone objectives relied on by the appellants, and since it is clear that there was detailed material about the significance of the proposed development in providing for “convenience retailing and other accessible, convenient shopping and community and business services to meet the daily needs of local residents”, we conclude that the appellants have not established that the Minister failed to consider the relevant zone objectives.
Unreasonableness

199. In relation to the asserted unreasonableness of the Minister’s decision, the appellants pointed to Minister for Immigration and Citizenship v SZMDS (2010) 240 CLR 611, in which Crennan and Bell JJ said at [130]:
In the context of the Tribunal's decision here, "illogicality" or "irrationality" sufficient to give rise to jurisdictional error must mean the decision to which the Tribunal came, in relation to the state of satisfaction required under s 65, is one at which no rational or logical decision maker could arrive on the same evidence. In other words, accepting, for the sake of argument, that an allegation of illogicality or irrationality provides some distinct basis for seeking judicial review of a decision as to a jurisdictional fact, it is nevertheless an allegation of the same order as a complaint that a decision is "clearly unjust" or "arbitrary" or "capricious" or "unreasonable" in the sense that the state of satisfaction mandated by the statute imports a requirement that the opinion as to the state of satisfaction must be one that could be formed by a reasonable person. The same applies in the case of an opinion that a mandated state of satisfaction has not been reached. Not every lapse in logic will give rise to jurisdictional error. A court should be slow, although not unwilling, to interfere in an appropriate case.
200. The appellants also pointed to Minister for Immigration and Citizenship v Li (2013) 249 CLR 332 at [29] (French CJ) (see also [63] (Hayne, Kiefel and Bell JJ) and [88] (Gageler J)) for the proposition that a discretionary power conferred by statute must be exercised reasonably, and that a finding of unreasonableness does not require the identification of a specific error in the decision-making process.
201. In that decision, French CJ noted at [28] that the area of “decisional freedom” after “the requirements of administrative justice have been met in the process and reasoning” does not extend to permitting a decision-maker “to be arbitrary or capricious or to abandon common sense”.
202. The appellants said:
No reasonable person in the Minister’s position knowing as he must have done that objectors had not had the opportunity to review and make representations on the basis of information contained in the [2011 Duane report] would have accepted the assessment of economic impacts contained in the [2011 Duane report] without at least some internal critique by Authority officers.

203. The appellants in this context again emphasised the need for the DA to have regard to any “significant adverse economic effect ... on other commercially viable local centres”, and again sought to apply this as if it were in fact a statutory obligation on the Minister not to approve a development application that would (or might) have a significant adverse economic effect on another commercially viable local centre.
204. It is necessary to emphasise once again that neither the zone objectives nor any other requirement precluded consideration, or approval, of a development application relating to a development that would or might have a significant adverse economic impact on another commercially viable local centre.
205. Given the volume of material about the possible economic impacts of the proposed development that was before the Minister, including in particular the 2011 Leyshon report (at [186] above), we do not agree that no reasonable person could have decided that for the purpose of making a decision, he had enough information (including but not limited to the 2011 Duane report) to have such regard as was required to the development proposal’s potential economic impacts on other commercially viable local centres. 
206. In any event, the decision under challenge is not a decision to accept the assessment of economic impacts contained in the 2011 Duane report. Apart from anything else, there is no basis for concluding that the Minister did make that decision, since that decision was not on any argument a pre-requisite for the decision under challenge; the relevant pre-requisite decision was that the DA “addressed” the relevant criteria, in particular, for present purposes, C33. The DA and the 2011 Duane report clearly “addressed” C33; whether the Minister agreed with the conclusion in the 2011 Duane report, having regard to the other material about economic impacts that he did have available, is neither here nor there, since he was not constrained to reject a DA that would or might have adverse economic impacts in other local centres. Whether or not the Minister relied on the 2011 Duane report could not render his decision to approve the DA arbitrary or capricious or an affront to common sense.
Conclusions 

207. The appellants have not established either that the Minister failed to take account of a relevant consideration or that his decision was so unreasonable that no reasonable decision-maker could have made it. Appeal ground 4.3 has not been made out.
Appeal ground 4.6: error of law 
Appellants’ submissions 
208. The appellants say that the Minister’s approval of the DA was inconsistent with the maintenance of the retail hierarchy required by the National Capital Plan and s 11(2) of the PALM Act, and therefore involved an error of law by the Minister. 
209. The hierarchical principle underpinning planning for the Territory is referred to in the National Capital Plan (at [26] above) and in the Territory Plan (at [30] above).
210. The appellants say that the National Capital Plan:
provides for the establishment and maintenance of a hierarchy of centres within the national capital. It expressly provides for Civic to be “the most specialised retail, commercial, cultural, entertainment and tourist centre” with town centres providing retail, commercial and other facilities to meet community needs. It goes on to say that each town should have a town centre and that the Territory Plan will provide for a range of lower order centres.
 
211. The Territory Plan provides for a range of lower order centres. The appellants quote
 from the Commercial Centres Overview in the LCDC as follows: 
Commercial areas are structured to reflect the principles of a hierarchical system of centres, which comprise the City Centre, town centres, group centres, and local centres.

... The hierarchy has been developed to ensure that people have a wide choice of facilities and services wherever they live or work within Canberra.

... This Zone [CZ 4] is intended for local shops, non-retail commercial and community uses, service stations, and restaurants to service a local community. Residential uses may also be permitted.
212. The appellants also pointed to the role of local centres in the hierarchy as described in the LCDC,
 submitting that:
Local centres are smaller shopping centres throughout Canberra that provide for convenience retailing and other accessible, convenient shopping and community and business services to meet the daily needs of the local population. They also act as a social focus for the neighbouring community and may vary in size and composition from one or two shops to a larger centre incorporating a range of community and commercial activities. Planning policies for local centres seek to retain a smaller scale character that is consistent with adjacent areas, provide opportunities for residential development, and ensure that basic shopping is available to the local community.
 
213. The appellants note that “[t]he role of local centres may be contrasted with that of group centres”, pointing to the “Group Centres – Overview” as follows:
Group centres are larger shopping centres throughout Canberra that serve groups of nearby suburbs. They incorporate a wide range of shopping, community, recreation and business facilities. As well as providing for major food retailing, they also offer opportunities for specialty shops, non-retail commercial uses such as banks, and residential development. Planning policies for group centres seek to retain relatively relaxed, low-key character with mainly low-rise development, promote competition and investment, and support improved facilities for the community.
 

214. The appellants also pointed to the zone objectives as set out at [190] above.
215. The appellants referred to the evidence of Christine Purdon which they summarise as:
that convenience retailing includes a wide range of goods which are consumed frequently, typically standardised and for which people are unwilling to travel long distances. They include milk, bread, newspapers and some personal services. Convenience retail centres typically focus on the sale of these goods, are relatively small in size and occur more frequently within a given geographic area. Within the ACT context, local centres are convenience goods centres.
 
216. The appellants’ argument is that:
it is clear that the National Capital Plan establishes a hierarchy of commercial centres. The approval of a development application that places a full line supermarket in a local centre is, for the reasons set out above, inconsistent with the hierarchy established by the National Capital Plan. It is therefore contrary to section 11(2) of the [PALM Act], and invalid.
 
Consideration 

217. The primary judge said at [25]:
While the National Capital Plan is, as described by the plaintiffs at p 8 of their submissions, “discursive and generalised” and “reads like a general commentary rather than a document with specific requirements”, it is very much a strategic document setting out planning requirements for specific areas with a significant degree of particularity.

218. Consistently with the comments of the primary judge, it can be accepted that the National Capital Plan and the Territory Plan envisage that commercial planning in Canberra is based on a hierarchical concept, that the application of that concept will produce a recognisable hierarchy of commercial centres and that, at the extremes, it will be clear that certain kinds of developments are inappropriate for certain kinds of centres. It can also be accepted that local centres such as the Giralang Local Centre are at the bottom of that hierarchy, and that there will be limits on the size of developments that will be appropriate for such centres.
219. On the other hand, it must equally be accepted (if necessary by identifying it as a matter of common knowledge in the relevant locality, in this case the ACT: Evidence Act 2011 (ACT), s 144) that, while local centres in Canberra include smaller supermarkets than those found in group centres or town centres, they are by no means limited to businesses selling “milk, bread, newspapers and some personal services”. 
220. Furthermore, as already noted, the relevant zone objectives refer to local centres providing “convenience retailing and other accessible, convenient shopping and community and business services to meet the daily needs of local residents”. We cannot see that the expectation that local centres will provide “convenience retailing and other accessible, convenient shopping ... to meet the daily needs of local residents” must be interpreted as necessarily excluding any supermarket that exceeds a specified gross floor area or other measurement.
221. While accepting that the National Capital Plan was a “strategic document” with “a significant degree of particularity”, the primary judge went on to conclude at [85] that “the National Capital Plan does not mandate a ‘retail hierarchy’”. 
222. The key word in his Honour’s conclusion is “mandate”.  The appellants’ submission requires not only: 
(bw) accepting that the National Capital Plan in conjunction with the Territory Plan envisages that planning in the ACT will reflect a retail hierarchy; but also
(bx) accepting that the two plans provide a set of rules for that retail hierarchy that permit not only an easy recognition of proposals that are obviously and unarguably inconsistent with the hierarchy but also in fact an easy and indisputable determination, for any particular development proposal, of its consistency or inconsistency with that hierarchy. 
223. If, for instance, the National Capital Plan specified in so many words that supermarkets with gross floor areas above a specified area were not permissible in local centres, then approving the construction of a larger supermarket in a local centre would be inconsistent with the relevant plan and therefore precluded by s 11(2) of the PALM Act. The Territory Plan does in fact specify certain kinds of developments that are not permissible in certain kinds of centres. For instance, funeral parlours and defence installations (among others) are prohibited developments in local centres (see CZ4 – Local Centre Zone Development Table). Approval of a funeral parlour or a defence installation in the Giralang Local Centre would therefore be inconsistent with the Territory Plan and any hierarchy established wholly or partly by that Plan. If there is a prohibition on the approval of supermarkets of particular sizes in local centres, the appellants have not identified it.
224. On the other hand, it is clear that both the National Capital Plan and the Territory Plan, as “strategic documents”, provide in relation to various planning issues not rules but strategic guidance that in turn provides real scope for discretion in determining, against the background of the high level aims reflected in that guidance, whether particular proposals should be approved.  In relation to those issues, there may be many cases in which neither a decision to approve nor a decision to reject a particular proposal could be said to be inconsistent with the relevant plan.
225. We note the respondents’ submission that appeal ground 4.6 as specified refers only to a retail hierarchy required by the National Capital Plan and s 11(2) of the PALM Act. Since we are satisfied that even having regard to the contents of the Territory Plan, there is no “mandated” retail hierarchy that prevented the Minister approving the DA, the appeal ground cannot be made out.
Conclusions 

226. The primary judge did not err in concluding: 
(by) that the National Capital Plan did not “mandate” a retail hierarchy; and
(bz) by implication, that the Minister’s approval of the development proposal could not be identified as inconsistent with the National Capital Plan and as therefore involving an error of law by the Minister.

227. Appeal ground 4.6 accordingly fails.
Conclusions
228. The appellants have established that the primary judge erred in finding that the 2011 Duane report was not required to be published under s 29 of the Planning Act. However, they have not established that, in the circumstances, the failure to publish that report resulted in the invalidity of the Minister’s decision or a breach of a requirement to give procedural fairness to the appellants.  They have also not established that the Minister, in approving the proposed development, failed to take account of a relevant consideration, made an unreasonable decision, or otherwise fell into an error of law. 
229. Accordingly, the appeal must be dismissed.
230. At the most recent hearing of this matter, it was indicated that the parties would wish to make submissions on costs having regard to the outcome of the appeal. Accordingly, the parties have leave to file and serve, within 21 days, any written submissions they wish to make specifying the costs orders sought and the grounds on which they seek those orders.
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