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Part Three

Action and reaction

6

The initial response

This chapter deals with the response to the four fires—at Bendora, Stockyard Spur, Mount
Gingera and McIntyres Hut—in the first two or so days after their ignition on 8 January 2003.
Some of the information that follows also appears in Chapter 5 and, although it is important to
repeat some of it here so as to give context to this chapter, I do not provide the same level of
detail here: I assume readers of this chapter will have first read Chapter 5.
An examination of what actions were taken or not taken to suppress the fires in the first 36 to
48 hours is crucial, exceeded in importance only by the question of warnings, which is covered
in Chapter 7. The primary matters that need to be examined in connection with the response are
as follows:
•

What was done?

•

Was it enough?

•

If not, why not?

•

Could the result have been different?

It can be said with little fear of contradiction that the importance of a rapid and aggressive
response to all fires—particularly those that start in remote areas—has long been a wellrecognised principle of firefighting. It was recognised in the ACT and was practised when the
Bush Fire Council was responsible for fire suppression.1 At that time, among the policies and
practices adopted in periods of high and extreme fire danger were pre-positioning of heavy plant
and aggressive standby arrangements, where firefighters responding to a fire would expect to
remain overnight until relieved the following morning.2
Long before the January 2003 fires it was known to the senior personnel of the Emergency
Services Bureau, and to many others who lived in the rural areas, that the ACT region was
experiencing severe drought. It was also known that fuel levels were at or near the maximum, or
‘equilibrium’.3 The danger of fires in these conditions was well recognised, as was the potential
for the rapid spread of fire.4

6.1

The Bendora fire

6.1.1

Arrival at the fire and assessment

Ms Odile Arman (call sign Parks 1) was tasked by Mr Tony Graham from ESB headquarters to
respond to the Bendora fire and to take charge. At about 6.50 pm she arrived at the site, where
she met personnel from other units who had been sent to the fire and had arrived before her.
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There were 14 personnel, three tankers and three light units, including Mr Cliff Stevens
(Forest 7) who attended in a vehicle with a radio.5 There was some confusion about the fire’s
size, as reported earlier by Mr David Ingram in the helicopter Firebird 7 and subsequently by the
operator of the helicopter Southcare 1, who at 6.53 pm estimated the fire area as about 500 to
750 square metres.
Ms Arman decided to assess the size of the fire by walking around it and asked some of the
crews to begin a direct attack on it. She started to walk at about 7.00 pm, accompanied by
Mr John Kane from the Forests crew. Ms Arman said she had observed that the intensity of the
fire was not dramatic, and she judged it to be susceptible to direct attack with water and rake–
hoe teams. She said she could hear timber falling occasionally but did not see any trees or
branches falling. She estimated the fire to be 300 metres by 400 metres—120 000 square metres,
or 12 hectares—but said later that, on reflection, she had overestimated the size, which was more
probably about 6 hectares, much larger than the estimate she had received from Southcare 1. She
observed that the fire was moving slowly with a flame height on the fire edge of about half a
metre, rising to about 2 metres further into the fire, particularly around the base of trees where
bark had accumulated.6
Ms Arman and Mr Kane completed their reconnaissance at about 8.00 pm and returned to find
that the Forests crew had not started putting water onto the fire, so she directed the tanker driver
to roll out the hoses and proceed with a direct attack. The other tankers had hoses rolled out.7 She
contacted ComCen (the Communications Centre) at 8.01 pm and had a conversation with the
operator. Mr Graham was on duty as the Operations Officer of the service management team that
had been assembled by Mr Peter Lucas-Smith at about 4.00 pm that day.8

6.1.2

The decision to withdraw from the fire

Ms Arman provided to ComCen a situation report that included information that the fire was
about 100 metres from Warks Road, was drawing into itself and was not moving very rapidly.
She reported that tankers and light units could reach it on the eastern side but that rake–hoe lines
were needed around the top section. A few minutes later ComCen and Ms Arman had another
exchange, in which Ms Arman was asked if she had further information. She replied ‘No’ but
asked for guidance from the duty coordinator on whether or not to leave crews in the area
overnight. The ComCen operator said that he understood teams would be removed that evening
and returned the next day, but that he would get back to her. The reply came at 8.06 pm from the
ComCen operator, who asked Ms Arman if she intended remaining or leaving crews overnight
and, if not, to provide an estimate of the number of crews required the following morning.
Ms Arman said she would respond in a few minutes after she had worked out the numbers.
Meanwhile, the Forests crew had rolled out hoses as directed and Southcare 1 was water
bombing the fire at Ms Arman’s direction. She contacted ComCen again at about 8.14 pm and
told the operator she and the crews would be leaving since there was ‘not too much we can do
this evening’. Ms Arman reported that they would need to send in at least two rake–hoe teams,
do water bombing, and deploy at least one heavy tanker first thing in the morning.9 She received
a response from the ComCen operator two minutes later, telling her the duty coordinator thanked
her for her attendance and said she could leave because crews would return in the morning.10

4
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Ms Arman told her crews to fold up their equipment, and they left the fire ground. She
telephoned Mr Graham at about 9.18 pm, when she was in mobile phone range, and discussed
the fire in more detail with him. She told Mr Graham about the terrain and what resources would
be needed the following day. She said she also told him she was unsure about the
recommendation to withdraw the crews that night and said Mr Graham replied, ‘We were hoping
you would do that’.11 In his evidence, Mr Graham said he did not recall the conversation clearly
enough to contradict Ms Arman and agreed, knowing what he did of the situation at Bendora,
that in his opinion it was appropriate to withdraw the crews from the fire.12
The difficulty with Mr Graham’s opinion is that at the time he had scarcely any information
about the fire, the conditions or the circumstances surrounding Ms Arman’s decision because he
had not asked her any questions.13 He did not even know the size of the fire because that
question was not asked of Ms Arman, and she admitted, frankly, that she had forgotten to report
it after she had completed her reconnaissance.14 Nevertheless, Mr Graham said if he had known
all the reasons Ms Arman subsequently gave for her decision to leave the fire that first night he
would have agreed that it was a dangerous situation for crews and that the risks of staying and
fighting the fire overnight were too great.15
Ms Arman explained in her evidence and the statements she made after the event that there were
several factors that influenced her thinking when she responded to the question from
Mr Graham, via the ComCen operator, about whether she was intending to stay at the fire that
night. First, she had recognised a tendency in recent years not to have crews staying overnight at
fires in remote areas.16 Second, she said there was some confusion about who was responsible
for making a decision to fight a fire overnight because it was a ‘grey area’ and that is why she
sought guidance from the people at the Emergency Services Bureau.17 Third, she believed she
had made a recommendation with which the duty coordinator agreed and she would have been
overruled if he had not agreed.18 Fourth, she was concerned about the safety of her crews for a
variety of reasons, among them falling timber, fatigue, the fire’s size, visibility, and the
remoteness of the area.19 Finally, she thought the fire would not grow excessively overnight.20
It was, however, Ms Arman’s evidence that she saw her decision to withdraw from the fire as a
recommendation; she said she was asking for advice and if she had been directed by Mr Graham
to stay at the fire overnight she would have happily accepted such a direction.21 The decision to
withdraw meant the fire was unattended overnight, and it grew.
Mr Graham agreed that his failure to question Ms Arman about her reasons for withdrawing the
crews that first night was a deficiency in the way the matter was handled and he should have
taken the opportunity to obtain more information. He also said that at the time he was the only
service management team member at the operations centre, so he could not discuss the decision
with anyone. He did not think to telephone Mr Lucas-Smith to discuss the matter with him and
agreed the decision-making process could have been better.22
The drought conditions were known to Mr Graham, as was the importance of taking the
opportunity to control the fire on the first night.23 Mr Graham admitted, however, that on
8 January he did not recognise the threat the McIntyres Hut fire posed for the Uriarra pine
plantation and had taken no action to arrange additional bulldozers to put fire trails around the
three ACT fires the following morning. Additionally, Mr Graham had not considered or made
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inquiries during the night about the possibility of deploying additional crews.24 He agreed he did
not have the level of concern about aggressive attack that night that Messrs Tony Bartlett, Arthur
Sayer and Neil Cooper had discussed, and he accepted that the reason for this was that they had
more experience of bushfire fighting than he.25
In his statement Mr Graham noted that he had discussed Ms Arman’s concerns about keeping the
crews at the fire overnight with Mr Lucas-Smith and Mr Rick McRae and said the three of them
agreed with Ms Arman’s assessment that the risks to the firefighters’ safety were too great.
Consequently, they, the members of the service management team, supported her position to
withdraw.26 It became clear from the evidence, however, that the only conversation between
Mr Graham and Mr Lucas-Smith on this subject was at 7.40 pm, while Mr Lucas-Smith was
travelling to Queanbeyan; this was before Ms Arman had returned from her walk around the fire,
before her calls to ComCen, and before the decision to withdraw.
Mr Graham told Mr Lucas-Smith the fire was about 500 square metres in size—a mistake made
by Mr Ingram—and that he (Mr Graham) doubted anything could be done on the fire that night.
Mr Lucas-Smith then said they would be looking at crews going back the following day and
asked Mr Graham to organise that.27 Again, the decision not to fight the fire that first night
started as a doubt expressed by Mr Graham in response to Mr Lucas-Smith’s question about
whether anything could be done that night. That doubt of Mr Graham’s became a decision within
a matter of seconds after the discussion between the two men. The decision appears to have been
based on no more information than an underestimation of the size of the fire.
In evidence, Mr Lucas-Smith accepted that he approved the decision to do nothing that night
without knowing any details about the fire.28 He gave evidence that he and Mr Graham had
discussed Ms Arman’s concerns after he had returned from Queanbeyan to ESB headquarters
and after the crews had already left the area. Mr Lucas-Smith said he thought there should have
been a little bit more in-depth consideration of the matter and admitted that he might have done
things differently if he had been on the firefront and that others with more experience in those
conditions also might have made a different decision about withdrawing.29
Before his conversation with Mr Lucas-Smith, at 7.00 pm Mr Graham had a telephone
conversation with Mr Bruce Arthur from the NSW Rural Fire Service in Queanbeyan. Mr Arthur
asked if the ACT was proposing to take any action on the fires that night; Mr Graham responded
that he did not think so and agreed with Mr Arthur’s comment that you could not ‘put people
into that country today’.30
Ms Arman said an important influence on her thinking that evening was the welfare of the crews
and the fact that some of them had been working since 7.30 am; she was reluctant to ask them to
start an overnight 12-hour shift.31 Her communications with ComCen, however, and her decision
to withdraw from the fire without attempting to attack it occurred without any consultation with
any of the crew members. Many of the crew members—for example, Mr Cliff Stevens and
Mr Doug Mitchell—were experienced firefighters. Mr Stevens was on reconnaissance looking
for water and returned to the area some time after 8.15 pm, after the decision to withdraw had
been made. In his opinion:
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There is no doubt in my mind that we could have got it out. We had the tanker and the
light unit that came in with Parks 1 and my crew (another tanker and light unit). The
tankers already had the hoses rolled out from both units … I believe we had adequate
resources to put out the fire that night. I believe we should have stayed there and put the
fire out. I know my crew were prepared to stay and wanted to stay.32

Other crew members also expressed surprise and disappointment at having been told to abandon
the fire that night.33

6.1.3

The opinions of the experts

Mr Phil Cheney
Mr Cheney’s opinion was that, if Ms Arman had been aware she could not handle the fire that
night, her decision not to try to do so was the right one. But he also expressed the view that it
was the responsibility of the service management team to know the level of training, experience
and proficiency of all firefighters under its control, and it should have assessed the situation in
order to determine whether Ms Arman was suitable for the position of incident controller.34
Mr Cheney did not mean this to be a criticism of Ms Arman; rather, he believed that a more
experienced firefighter should have been called to respond to the Bendora fire on 8 January.35
Mr Cheney said in his evidence that, although firefighting is a dangerous business and firefighter
safety must always be taken into account, threats to the safety of the wider community as a
consequence of firefighters not taking action must also be considered.36 Mr Cheney said people
experienced in suppressing forest fires should have known that the fire danger was low to
moderate on the night of 8 January and that the fire was extinguishable. It was his opinion that
the ACT Bushfire Service should have stayed with the fire on that first night and put it out.37 His
report detailed what action could have been taken that night to put the fire out.38
Mr Trevor Roche
Mr Roche said that, having examined Ms Arman’s actions, he concluded she was not sufficiently
experienced to recognise the implications of her decision to withdraw and that a more
experienced firefighter might have made a different decision. Mr Roche did not criticise
Ms Arman’s uncertainty and her decision, but he did criticise the fact that, when she sought
guidance from ComCen, she received none and no planning support was provided by the service
management team.39
In his report Mr Roche explained why Ms Arman misconstrued various safety measures and how
those measures could have been addressed.40 He also outlined firefighting tactics that could have
been implemented overnight on 8 January to contain the Bendora fire.41 It was his opinion that
the decision to withdraw from the fire was a wrong one42: ‘In my experience withdrawing from a
fire is a very, very significant decision to make. In general terms fires don’t get any smaller
overnight’.43 Mr Roche’s opinion was that the Bendora fire could have been contained within
24 hours and secured before the weather deteriorated.44
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Mr John Nicholson
Mr Nicholson’s opinion was that a decision to stay and try to contain the fire on the night of
8 January would have been reckless.45 He agreed, however, that it was appropriate to do
firefighting at night if the weather and terrain were favourable and that night-time is usually
when a fire is at its quietest. It was also acceptable, he said, to fight fires overnight if they were
small and direct attack was the best strategy. When told that there was night firefighting from
10 January onwards, Mr Nicholson said he would be the first to agree that, notwithstanding the
risks, sometimes night-time firefighting was absolutely necessary.46

6.1.4

Preparations and the response: 9 January

During her radio conversation with ComCen at 8.14 pm Ms Arman said the resources needed for
the fire the following morning were ‘at least’ two rake–hoe teams and ‘at least’ one heavy
tanker. She said in her evidence that during her later telephone conversation with Mr Graham, at
9.18 pm, she told him more resources than she had said previously would be preferable; she
believed she told Mr Graham that at least four rake–hoe teams were needed.47
Later that evening Mr Graham arranged with ACT Parks that one of its officers would be the
field incident controller at the Bendora fire the following morning. He was subsequently
informed that Mr Rick Hayes (Parks 6) had been tasked, along with two RAFT (remote area
firefighting team) crews and one light unit, and they were to assemble at the intersection of
Brindabella and Warks Roads at 6.00 am. Mr Graham believed that Ms Arman’s 9.18 pm request
for resources seemed appropriate and he was proceeding on the basis that the fire covered about
500 square metres.48
Mr Graham had contacted Mr Hayes later on the evening of 8 January, confirming that he would
be taking with him two rake–hoe teams of six people each, plus a tanker and a light unit.
Mr Hayes said his recollection of the detail ComCen provided to him about the fire, its location
and the objectives for the following day was sketchy.49 He was, however, told by Mr Graham
that the fire covered about 500 square metres.
On the morning of 9 January one tanker, one light unit, one command unit, Mr Hayes (in his
own car) and eight personnel instead of 12 arrived to attend to the Bendora fire. There were
fewer firefighting vehicles and personnel than had been at the fire the previous evening. The
resources were also less than the weight of response according to Stand Operating Procedure 7
for a code yellow day—as was 9 January—which is two tankers and two light units.50
Mr McRae was the designated Planning Officer of the service management team. After he had
returned from Queanbeyan, having accompanied Mr Lucas-Smith, he was told about the decision
to withdraw from the Bendora fire. He commented in his evidence that he agreed with the
decision, which, he said, would not have been taken lightly.51
He said there had been a discussion about resources for the fires the following day, but he did
not take part in the discussion. On the basis of what he had heard, he thought the fire was about
1 hectare and expected it to double in size by the morning.52
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Mr Cheney’s opinion about the fire’s behaviour overnight was that the expected southerly
change, which arrived in the area about 9.00 pm, would limit the fire’s spread. He added,
however, that because of the fuel levels, the fire continued to spread overnight in the heavier
patches and developed a fingered perimeter along which some of it had self-extinguished.53 It
appears the fire crossed the Bendora Break (firebreak) at some time between 11.00 pm on
8 January and 3.00 am on 9 January and was burning in long fingers when Mr Hayes arrived at
the scene at about 7.00 am.54
While the crews were en route to the Bendora fire that morning, Mr Ingram went on a
reconnaissance flight over the three ACT fires in Firebird 7. He first visited the Bendora fire,
reporting to ComCen at 6.52 am that the fire was burning slowly at the southern end and was
most active on the north-west and north-east corners, where the flame height was about 1.5 to
2 metres. He estimated the size of the fire to be about 750 square metres.55
In his evidence, Mr Ingram acknowledged that his estimate the previous evening of the size of
the Bendora fire being 500 square metres was wrong and that his clear recollection of the size at
7.30 pm was 5000 square metres—‘the size of a football field, which is 100 by 50’.56 It was
suggested to him that his estimate on the morning of 9 January could not be correct because he
reported a much smaller fire than he knew it to be the previous evening. He replied that his
report on the morning of 9 January referred only to the fire he could see (750 square metres), so
that is all he could call it. He said, ‘Obviously the fire was a lot larger. If you can’t see where the
fire is, you can only call what you can see’. Mr Ingram did not inform ComCen of this
qualification.57
Mr Hayes confirmed that the response on the morning of 9 January to the Bendora fire consisted
of the Rivers command unit (a twin cab unit that did not carry water), with three crew members,
the Rivers 21 light unit, with two crew members, the Guises Creek 10 tanker, with three crew
members, and Mr Hayes in his own vehicle. The firefighting capacity was therefore one tanker,
one light unit, eight crew members and Mr Hayes.58 Mr Graham had intended that there would be
12 crew members, and Mr Hayes was expecting 12 rake–hoe team members and three crew on
the tanker—in all, 15 people. With the limited resources, Mr Hayes was able to create one rake–
hoe team, although that meant he had to stand down the tanker and light unit and so had no
suppression capability.59
About 10.00 am Mr Hayes contacted ComCen and asked for help in locating the water supply
crews had identified the previous evening. He was given a grid reference and told to speak with
Ms Arman if he had further problems. Several times that day Mr Hayes spoke with Mr Graham
about additional resources, but he did not ask for more personnel because he assumed they
would not be available.60 He also said heavy traffic made communication difficult on the
ComCen radio channels, and he had to drive some kilometres out of the area every time so that
he could use his mobile phone.61
Mr Hayes described what was done to try to contain the fire. He did not know the size of the fire
when he arrived but estimated it to be between 7 and 10 hectares. By 10.00 am it might have
been about 15 to 20 hectares, he thought.62 He abandoned efforts on the southern side of the fire
after conferring with Mr McRae, who was flying over the fire in Firebird 7, and being told of
severe fire activity. Mr Hayes turned his attention to the northern side and tried to find the
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Bendora Break, which had become overgrown. It took some time to find the break and put in a
rake–hoe line to allow a tanker access to the fire ground. Neither Mr Hayes nor the crews had
been given maps before they came to the fire ground. Mr Graham contacted Mr Hayes and
offered him a bulldozer, which Mr Hayes said would supplement his small crew, but at about
3.40 pm Mr Hayes was told the bulldozer would not arrive at the site until first light the next
morning.63
As the afternoon progressed Mr Hayes said it became increasingly obvious to him that, with the
limited crew and resources, they were fighting a losing battle and it was impossible to make the
attack needed to suppress the fire.64 At about 4.40 pm ComCen contacted him to tell him his
earlier request for overnight crews was supported, but at 5.54 pm Mr Hayes radioed ComCen
and called off the overnight crews because, he said, the situation had become too dangerous.
ComCen responded that the duty coordinator, Mr Graham, agreed with Mr Hayes’ assessment.65
Mr Hayes explained that he reversed his earlier suggestion about overnight crews because from
about 4.00 pm conditions had become ‘horrendous’, with falling trees and atrocious fire
behaviour. The fire had crossed Warks Road and Wombat Road. He said firefighting efforts
would have been more effective if a dozer had been available that morning to clear Wombat
Road and provide better protection against the fire jumping the road; the Bendora Break could
also have been cleared. Mr Hayes sent the crews home at 6.00 pm.66

6.1.5

The response on 10 January

During the afternoon of 9 January the service management team reviewed the situation after it
had received various reports from the reconnaissance flights and the incident controller for each
of the ACT fires. Mr Lucas-Smith said in his statement it had become apparent that the strategy
of direct attack only on the Bendora fire would not succeed because there was insufficient water.
Consequently, the agreed strategy was to continue with direct attack until indirect measures
could be implemented. They started making arrangements to acquire heavy plant for 10 January,
to open up access tracks and build containment lines.67
Ms Arman was the incident controller for the Bendora fire on 10 January and arrived at the fire
about 7.00 am with one RAFT crew consisting of five personnel and three tankers—
Molonglo 10, Southern 11 and Guises Creek 11.68 A bulldozer had also been allocated, but
Ms Arman did not become aware of this until about 8.00 am. Without giving her any information
about strategies or objectives, Mr Graham directed her to contain the fire. She was briefed about
the weather and told the size of the fire was about 80 to 90 hectares. Ms Arman was given no
maps and no incident action plan. Further, because no one had been at the fire the previous
evening, she received no handover information.69
Ms Arman deployed one tanker to protect the Bendora Arboretum; this was successful. She
deployed the other two tankers and the RAFT crew to Warks Road and Wombat Road to
construct rake–hoe lines; this was unsuccessful. She tasked the bulldozer driver to clear the
Bendora Break. In her statement Ms Arman commented that she was frustrated because she did
not have a clear picture of the boundaries of the fire.70 She asked for more resources at 10.14 am;
these were provided and arrived early in the afternoon, having been redeployed from the Mount
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Gingera fire. Mr Brian Murphy was to help Ms Arman manage the fire: Mr Graham had advised
her at 1.30 pm that the strategy had changed from direct attack to indirect attack and the fire was
too big for her to manage on her own.71 Mr Murphy said that when he arrived that afternoon it
was clear to him they did not have sufficient resources to control the fire.72 Ms Arman and
Mr Murphy then set about deploying their resources onto various sectors of the fire.
Crews were deployed to the fire overnight, and at about 8.30 pm Ms Arman and Mr Murphy
handed over control of operations to Mr Robert Flint, who was the incident controller overnight.
He was allocated a crew of seven, with three light units and a tanker.73 Mr Flint conducted
surveillance of the fire, including around the arboretum and Bendora Hut, which were threatened
by the fire and required considerable effort to save. Mr Flint handed over to Mr Hayes at 5.00 am
the following day.74 By 10 January the fire had doubled in size, to about 220 hectares. By
11 January it would double in size again, to about 422 hectares.75

6.2

The Stockyard Spur fire

6.2.1

Initial assessment and response

The Stockyard Spur fire was the first reached by Mr Ingram in Firebird 7, at about 3.37 pm on
8 January. He estimated the area burnt at about 50 square metres. He then saw the Bendora fire
and recommended to Mr Graham that water bombing begin there. Mr Graham directed water
bombing on the Stockyard Spur fire instead of the Bendora fire. The water bombing continued
until about 4.30 pm, when Firebird 7 was instructed to stop doing it. At 4.46 pm Mr Ingram
estimated that the Stockyard Spur fire had grown to about 70 square metres, burning in a small
hollow and moving slowly.76
Meanwhile, at 4.18 pm Mr Graham had arranged for Mr Dennis Gray (Parks 9) to respond to the
fire as field incident controller, with two tankers and a light unit. Mr Graham directed Mr Gray
to the Stockyard Spur track as a possible access route to the fire, not knowing the track had
become overgrown.77 It took Mr Gray an hour-and-a-half to reach the car park at Mt Ginini; he
and a crew member then set off to find the road marked on the map as leading through to the
Stockyard Spur area. They could not find the track and spent some time trying to find another
way to the fire but were unsuccessful.
At 6.47 pm Mr Gray radioed ComCen to ask Firebird 7 to provide updated information on the
fire he could not find. Mr Ingram replied shortly afterwards, saying the fire covered about
100 metres by 75 metres and Mr Gray was about an hour away if he had to travel on foot.78

6.2.2

The decision to withdraw from the fire

ComCen contacted Mr Ingram at about 7.12 pm, asking if Firebird 7 could water bomb the
Stockyard Spur fire sufficiently to contain it until crews returned the following day. Mr Ingram
said further bombing would be difficult but they would make another attempt. ComCen replied
that the Chief Fire Control Officer had directed Firebird 7 to check on the Mount Gingera fire,
and Mr Ingram replied that they were on their way. ComCen also told Mr Ingram that Mr Gray
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had been directed to walk back to his vehicle and leave the area. This happened after a
conversation between Mr Gray and ComCen at about 7.14 pm, when Mr Gray said he did not
think they would make it to the fire that evening. ComCen replied that the Chief Fire Control
Officer also thought Mr Gray should not go to the fire that night.79
In his statement Mr Gray said he was surprised to be instructed to withdraw from the Stockyard
Spur fire because he and his crews had provisions and expected to be out all night. In evidence,
however, Mr Gray said he accepted that he had initiated the call to abandon the fire that night
and he still believed it to have been the right decision. He said his comment in his statement
about being surprised to be told to withdraw referred to not being relocated to other fires.80

6.2.3

The opinions of the experts

Mr Phil Cheney
Apart from noting that there was a delay before crews were dispatched and that when they
arrived they could not drive through because the Stockyard Spur fire trail had not been kept in a
trafficable condition, Mr Cheney made no comment on the decision to withdraw from the
Stockyard Spur fire.81
Mr Trevor Roche
Mr Roche did not criticise Mr Gray’s decision to withdraw because he could not locate the fire.
He said, however, this difficulty could have been resolved had the helicopter landed and taken
Mr Gray on a reconnaissance of the fire—which would also have been valuable for the
subsequent planning and resourcing of the firefighting effort. He suggested that a bulldozer
should have been requested for first light on 9 January to help with the construction of a
containment line. It was Mr Roche’s opinion that if access to the fire had been easier and suitable
resources had been dispatched there was an excellent chance the fire could have been contained
overnight because it was no more than about 300 metres by 200 metres in size.82

6.2.4

Preparations and the response: 9 January

Mr Gray contacted ComCen at about 7.45 pm on 8 January, saying he had found a track for
vehicles that led from the Mt Ginini car park to about 1 kilometre from the fire. He also spoke
with Mr Brett McNamara, who was going to be the field incident controller the following
morning and attend with RAFT crews. Mr Gray did not speak with anyone at the Emergency
Services Bureau about what resources were needed the following day, nor did he discuss this
with Mr McNamara.
Mr Ingram flew over the Stockyard Spur fire at about 7.05 am on 9 January and reported that the
area burnt was about 500 square metres. It was put to him during evidence that his report must
have been wrong because he had said the previous evening that the fire area was 7500 square
metres. He again said that because of the smoke and cloud that was all he could see.83 Mr Cheney
had estimated that by about midnight on 8 January the fire area was about 300 metres by
200 metres.84
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Mr McNamara arrived at the Bulls Head staging area at about 6.00 am and left for the Mt Ginini
car park shortly afterwards. He had 12 RAFT personnel, drawn from the Parks brigade and
Gungahlin volunteers.85 He received Mr Ingram’s message from ComCen at 7.05 am, informing
him the burnt area was about 500 square metres. He and his crew had difficulty reaching the fire
because they could not drive along the heavily overgrown Stockyard Spur trail; they had to walk
about 2 kilometres, arriving at the fire at about 9.00 am. Mr McNamara asked his crew to rest
while he carried out reconnaissance for about 20 minutes to half an hour. He observed the fire to
be of low intensity, with a flame height of between 0.5 and 1 metre, and burning in a heavily
forested snow gum – mountain gum woodland with very dry fuel.86 He decided the best course of
action would be to construct a bare-earth mineral containment line at the north-west flank of the
fire. This proved a difficult operation.87
During the morning Mr McNamara was in contact with Mr Graham about the firefighting
strategy, but he said they had problems communicating because the radio and satellite phones did
not work effectively in the area. Mr McNamara told Mr Graham he would have great difficulty
establishing a containment line around the entire perimeter of the fire because he did not have
enough personnel. He asked for additional RAFT crews and helicopter support and told
Mr Graham a bulldozer would be able to clear the trail and thus allow fire tankers access to the
seat of the fire. Mr McNamara said Mr Graham told him there were multiple fires in the area and
he would respond in due course.88
Mr Graham did not recall Mr McNamara’s request for additional RAFT crews or his alleged
response about multiple fires in the area. He did, however, agree that he and Mr McNamara
discussed the need for heavy plant and that access was good for this along the fire trail.89
Mr McNamara had a brief exchange with Mr McRae in Firebird 7 at about 10.35 am. Mr McRae
informed him that the fire was a backing fire with an area of about 8 hectares and that the fire
was ‘fairly hot’ and probably would not self-extinguish. He told Mr McNamara he had ‘an awful
lot of work to wrap this one up’. Mr McNamara agreed and added, ‘especially with the crews we
have on deck at the moment’.90
Mr McNamara described the progress of the firefighting in the early afternoon. The crews had
constructed about 400 metres of containment lines and Southcare 1 and Firebird 7 were
providing valuable assistance, water bombing the fire. But both helicopters were withdrawn from
the fire at 2.30 pm. The wind had changed and Mr McNamara became concerned about his
crews’ safety. He reported to Mr Graham that some crew members were fatigued and the fire had
reached the containment lines they had built.91 Mr McNamara discussed his concerns and the
options with his crews and then with Mr Graham again, when he reported that in the absence of
helicopter support and with an aggressive change in the fire’s behaviour and a number of
personnel who were fatigued—having been awake since 4.00 am for the early start—it was no
longer safe to be on the fire front. Mr McNamara told Mr Graham he and his crews would fall
back to observe the fire from a safe distance. Mr Graham agreed with this, and Mr McNamara
and his crews withdrew from the fire at 5.53 pm.92
Mr Graham noted in his statement that, without any vehicle access to the fire, little could be done
by way of direct firefighting. He also noted that after discussions between the service
management team and the Parks and Conservation Service, which was the land manager
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responsible for the area, it was agreed that heavy machinery should be used to open up the
Stockyard Spur track and so allow vehicles access to the fire. This would require considerable
effort and, because suitable machinery was not readily available, the work could not begin until
11 January 2003.93
Mr Lucas-Smith was asked if there was any reason why Mr McNamara and his crew could not
be replaced and he replied that there was no reason except:
It was a decision that was made earlier in the day to move from direct attack to indirect
attack for all our fires. It was the realisation that these fires were a much larger size than
was originally thought at Curtin and also the fact that an 80-hectare fire—putting two
tankers and 13 personnel on an 80-hectare fire was not a … reasonable strategy … the
people resources for a direct attack on an 80-hectare fire, whether daytime or nighttime, was far in excess of what I could have marshalled for that night.94

6.2.5

The response on 10 January

By the morning of 10 January there was no incident action plan for the Stockyard Spur fire: the
service management team had not worked to identify a containment strategy.95 Mr McRae
enlisted Mr Arthur Sayer to work with Mr Nicholas Lhuede in the Planning Unit to identify
containment lines for the fire. Mr McRae said the objective was to monitor the situation while a
containment strategy was being planned.96 Mr Lhuede and Mr Sayer conducted a reconnaissance
of the Stockyard Spur and Mount Gingera fires late that afternoon. Mr Sayer noted that the fire
was burning quietly, such that he could step over the flames and walk back into the burnt area.
He also noted, however, that the fire had become too large for containment with rake–hoe teams
and that bulldozers and tankers were needed.97
There were no teams tasked to respond to the Stockyard Spur fire on 10 January. The fire grew
from 35 hectares on 9 January to about 302 hectares on 11 January.98

6.3

The Mount Gingera fire

6.3.1

Initial assessment and response

No units were allocated to the Mount Gingera fire on the afternoon of 8 January 2003.
Mr Graham noted in his statement:
The [service management team] (less David Ingram) discussed the Gingera fire and
agreed not to put crews into this area to try and round up that fire. The terrain was fairly
rough, there wasn’t any vehicle access and the perimeter of the fire was difficult to get
around by foot because of the rugged terrain.99

At about 6.00 pm on 8 January Mr Ingram flew over the Mount Gingera fire in Firebird 7 and
reported that it had burnt about 20 square metres and the flame height was about 1.0 to
1.5 metres; he commented that there was no easy access to the fire. Later, at about 7.20 pm,
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Mr Ingram again flew over the fire and reported that it had grown a little in size, probably by
about 5 square metres.100
At about 7.15 am on 9 January Mr Ingram reported from Firebird 7 that the Mount Gingera fire
had burnt an area of about 300 square metres and was working its way slowly up the ridgeline.101
In evidence, Mr Ingram admitted he really did not know the exact size of the fire because he
could not see all of it, and he agreed he had made mistakes in reporting the size of the other
fires.102 During an observation flight later that morning Mr McRae reported the Mount Gingera
fire to be 2 hectares and growing.103
Crews were first despatched to the Mount Gingera fire on 9 January at about midday. Mr Peter
Callan, the field incident controller, reported at about 2.30 pm that he and his crew—four people
in two light units—were having difficulty reaching the site. At 3.00 pm he reported that he and
another crew member were walking through to the fire line to see what might be needed.104 He
said they reached the fire edge at about 3.25 pm and proceeded to assess the fire’s behaviour and
the terrain. At 5.20 pm Mr Callan reported to ComCen he estimated the fire size to be about
5 hectares, with flames about half a metre high. He added that there were two options—using a
bulldozer as soon as possible or water bombing. He expressed concern about the fire crossing Mt
Franklin Road and moving into the creek area because, he said, there would be no way to stop it
if it did.105 Water bombing started at about 6.00 pm.106
At about 6.45 pm ComCen and Mr Callan discussed whether it was worthwhile remaining at the
fire. Mr Callan asked if he and his team would be replaced if they were pulled out and was told
there would be no replacements and that the intention was to pull them out then wait and see
what happened overnight.107 At about 7.45 pm ComCen notified Mr Callan that the situation had
been re-assessed and he and the crew should remain overnight to prevent the fire crossing the
road. They stayed, watching the fire come down the hill and edge up to the Mt Franklin Road.
They were relieved the following morning, and Mr Callan finished at 10.00 am.

6.3.2

The opinions of the experts

Mr Phil Cheney
Mr Cheney reported that if the crew that attended the Mount Gingera fire on the afternoon of
9 January had been properly equipped with rake–hoes, a chain saw and a slasher they could have
done some hand-line construction from the Mt Franklin Road to the southern edge of the fire,
where it was burning downhill. This would have been a useful start for the teams that arrived the
following morning.108 Mr Cheney’s evidence on this was unchallenged.
Mr Trevor Roche
Mr Roche expressed the view that, although the crews were seriously under-resourced that day,
he could not understand why they had not done some hand-trail work off the Mt Franklin Road,
which would have been useful for the following day. Mr Roche’s opinion was that two RAFT
crews, a medium-sized bulldozer, and two or three tankers and light units should have been sent
to the fire on 9 January—at first light, not midday. With those resources, plus water bombing
and support from ground crews, he believed the Mount Gingera fire could have been contained
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by the end of 9 January and secured before the onset of adverse weather.109 Mr Roche’s evidence
on this was unchallenged.

6.3.3

The response on 10 January

Mr Tony Greep was the incident controller for the Mount Gingera fire on 10 January and arrived
at Piccadilly Circus at 6.00 am. Mr Graham briefed him by radio, instructing him to keep the fire
from crossing Mt Franklin Road and put a rake–hoe line around as much of the fire perimeter as
possible.110 Mr Greep travelled to the fire and met his team of three RAFT crews; there were
three tankers and two light units.111 He was briefed by Mr Callan. Mr Dennis Gray was also at
the fire that morning, and he and Mr Greep conducted an aerial reconnaissance in Firebird 7,
which had landed with Mr Neil Cooper, who had been with Mr Ingram mapping the boundaries
of all the fires and reporting on their behaviour. Mr Greep estimated the Mount Gingera fire’s
size as 200 metres by 300 metres.112 Mr Cooper reported the fire to be less active than the
Bendora fire but said the vegetation was very thick. He radioed ComCen at 7.46 am, suggesting
that a small bulldozer would be best, to cut a trail around the fire and contain it. Mr Graham
replied immediately that this would not be an option. In his statement Mr Cooper noted that he
was confident that, had a bulldozer been made available, the Mount Gingera fire could have been
contained. He also noted that the reason Mr Graham gave for not providing a bulldozer was
environmental concerns.113
At about 11.30 am ComCen told Mr Greep his three RAFT crews, one tanker and one light unit
were to be redeployed to the Bendora fire. They left the Mount Gingera fire. By then the crews
had constructed some 200 metres of containment lines in difficult terrain and dense vegetation.
Mr Greep used his remaining resources to suppress the fire on Mt Franklin Road and then patrol
the road until his shift finished at 6.30 pm. No crews were deployed on the Mount Gingera fire
overnight on 10 January.
On 10 January the Mount Gingera fire was the smallest of the three ACT fires. Mr Cooper stated
that he was surprised to learn resources had been withdrawn from the fire that morning and sent
to the Bendora fire. It was his opinion that the Mount Gingera fire was the only fire that offered a
chance of control and containment: it was small; it was burning at a relatively high altitude; and
it was burning relatively slowly.114 Mr Lucas-Smith agreed that on the morning of 10 January the
Mount Gingera fire was the smallest of the fires but said, ‘It was probably going to be difficult to
suppress purely and simply because it did require plant and we didn’t have it and it was a long
haul to get it there’.115
The size of the Mount Gingera fire was estimated at 53 hectares on 10 January. On 11 January
the fire had burnt 172 hectares.116
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6.4

The McIntyres Hut fire

6.4.1

Initial assessment and response

Ms Julie Crawford was the incident controller in charge of the McIntyres Hut fire on 8 January.
Shortly after 4.00 pm, when she learned of the fire’s ignition, she dispatched a category 9 tanker
with 400 litres of water and Mr Rob Hunt, a divisional commander, to accompany the tanker.
She also arranged for a surveillance flight over the fire. At about 5.30 pm reports coming from
various sources led Ms Crawford to conclude that this was a big fire.117
Mr Hunt reported his observations about the fire from the Mt Coree fire tower, to which he
retreated for safety, and noted the likelihood of several ignition points or spot fires. At about
5.40 pm Mr Scott Seymour, a NSW National Parks and Wildlife Service ranger, was conducting
the aerial reconnaissance and noted that the size of the fire was about 200 hectares. He reported
this to Ms Crawford on his return, at about 7.30 pm.118 Ms Crawford decided not to send
personnel closer to the fire than the Mt Coree tower: she was uncertain about the situation and
concerned for people’s safety.119 Throughout the afternoon and early evening, Ms Crawford
received reports of fire activity in the area.
At 8.00 pm Ms Crawford chaired a meeting attended by people from the NSW National Parks
and Wildlife Service and the Rural Fire Service, as well as Messrs Lucas-Smith, McRae, Cooper
and Bartlett from the ACT. Mr Hunt and Mr Seymour briefed the meeting on the McIntyres Hut
fire and Mr Lucas-Smith briefed the meeting on the ACT fires. The meeting was informal and
discussed tactics. The strategy devised and agreed on was one of indirect attack in a broad
containment area, using the Goodradigbee River to the west, the power line fire trail to the south,
the fire break on the eastern perimeter of Brindabella National Park, and Doctors Flat Road and
the Webbs Range trail to the north.
There was conflicting evidence and controversy during the inquiry about the NSW authorities’
decision not to use the Baldy Range trail as the eastern containment line. This evidence is
recounted in some detail in Chapter 5. In short, had the Baldy Range trail been chosen as the
eastern containment line, the area that had to be burnt would have been much smaller and
construction of a new firebreak on the eastern perimeter of the national park would not have
been necessary. It was Ms Crawford’s evidence, however, that, in her recollection, by the end of
the meeting the Baldy Range trail was seen to be an unviable eastern containment line because of
fire in the area.120
It seems that there was general agreement among those who attended the meeting, including
Mr Lucas-Smith, that the Goodradigbee River should be the western containment line.121
Ms Crawford said no work needed to be done to construct the line because the river was already
there, and any spotting over it would be controlled by aircraft.
Those at the meeting acknowledged that the area to be burnt out was about 10 000 hectares—a
very large area.122 It was Ms Crawford’s evidence, however, that, although it was generally
recognised that the strategy needed to be implemented quickly, no specific time frame was
developed for its completion.123 Late that evening NSW National Parks and Wildlife Service
officers completed request forms for reconnaissance and water-bucketing aircraft for the
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following day and forwarded these requests to Rural Fire Service State Operations. Mr Seymour
prepared a situation report in the early hours of the morning, at 2.45, for 6.00 am to 6.00 pm on
9 January; the report noted that the strategy was for the control lines to be completed by the day
shift and for the back-burn to begin that evening and be consolidated with aerial incendiaries on
10 January.124 Ms Crawford gave evidence that the time frames set out in Mr Seymour’s
situation report were not set at the meeting on the evening of 8 January and were unrealistic.125
Mr Bruce Arthur, who was the District Fire Control Officer for the Yarrowlumla and
Queanbeyan rural fire district and the day-shift incident controller of the McIntyres Hut fire from
9 to 18 January, signed off Mr Seymour’s report at 6.00 am on 9 January; he agreed that the time
frame for completing the strategy was ‘a little ambitious’.126

6.4.2

Operations: 9 January

Although the strategy for 9 January was to construct containment lines during the day and start
back-burning from these lines that evening, the NSW crews encountered problems, among them
insufficient resources to construct the rake–hoe line at the south-west corner of the power line
fire trail and the subsequent relocation of resources from that sector to another.127
The NSW authorities gave further consideration to using the Baldy Range fire trail as the eastern
containment line but, after resources were transferred in order to start constructing a containment
line around the eastern side of the trail, crews and vehicles were withdrawn at 11.45 am because
the fire was reported during an aerial reconnaissance as being far larger than was apparent from
the ground.128 Water bombing continued on the Baldy Range fire during the afternoon, to
dampen the area in front of the fire and stop the fire’s easterly spread until crews could be
sent.129 In evidence, Ms Crawford said there were insufficient crews to work on the fire on
9 January, but about 30 people began work the following morning, putting in a rake–hoe line
around the eastern side.130 Crews continued to work on the Baldy Range fire until mid-afternoon
on 13 January, when it was decided that the fire trail and direct attack would not contain the fire
and another trail further to the east was chosen as the containment line.131
There were delays in starting the burning-out operations on 9 January because containment lines
had not been completed in the various sectors and the incident management team had decided
these should be completed before back-burns were lit.132 Mr Neil Cooper, who had been
appointed liaison officer by Mr Lucas-Smith and was located with the incident management team
at Queanbeyan, said he was concerned about the delay and discussed this with Mr Lucas-Smith
and Mr Bartlett, both of whom were also concerned about the potential implications for the
ACT.133

6.4.3

Operations: 10 January

NSW authorities continued constructing containment lines on 10 January, but no burning-out
operations were started that day. Mr Bartlett raised his concerns about the potential threat to the
ACT pine plantations with Mr Alan Thompson, the Chief Executive of the Department of Urban
Services, who contacted Mr Mike Castle. Later that day Mr Bartlett and Mr Castle attended the
incident management team meeting in Queanbeyan, where Mr Bartlett expressed his strong view
and serious concern about the delay in starting the back-burning.134 After further discussion,
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Mr Arthur informed those present that the burning-out would start along the southern control
lines of the power line trail the following day.135 Mr Bartlett offered ACT Forests crews to assist,
but Mr Arthur declined the offer.136
NSW crews were deployed to the Baldy Range fire to directly attack it. The fire became more
active during the mid-afternoon, and spot-overs and re-ignitions were occurring. Dozers
continued to prepare the containment lines, with two working along the power line trail. The
terrain became too steep at one point, and the track could not be completed. Work on other
containment lines had also not been completed, so crews assigned to the back-burn were stood
down the following day. Back-burning did, however, start off the southern containment line—at
the power line access track and Two Sticks Road—on 11 January, but it did not start on the
northern line until 13 January and on the eastern line until 14 January.137

6.5

The actions of service management team personnel: 9 January

6.5.1

Mr Lucas-Smith’s interview

At about 9.00 am on 9 January Mr Lucas-Smith was interviewed on ABC Radio 666. In answer
to a question about the situation with the fires, he said:
We’ve still got two fires in the ACT in Namadgi National Park which are uncontained
but small, and we’ve got crews going there now, helicopters already in the air and
working over these fires, as we speak, and we expect to have them rounded up fairly
early this morning.

He went on to explain that because of the mild conditions he did not expect the ACT fires to
grow much but that his biggest concern was the McIntyres Hut fire. The interviewer asked him
whether any ACT crews were likely to attend that fire; he responded, ‘We’ll certainly assist them
once we’ve got our fires out of the way, as best we possibly can, because it is a large fire which
is threatening the ACT’.138
Mr Lucas-Smith agreed that anyone who had heard that interview would have understood his
comment to mean that the ACT fires were unlikely to pose a problem after a few more hours. He
said this reflected his state of mind at the time, which was that any problem these fires might
have posed was almost resolved.139 In his evidence, however, Mr Lucas-Smith made it clear that
at that time the ‘McIntyre’s Hut fire was certainly posing a threat to the ACT. That was in the
forefront of my mind. That was my highest priority’.140

6.5.2

Mr McRae’s reconnaissance

At about 9.45 am on 9 January Mr McRae and Mr Castle conducted an aerial reconnaissance
over the four fires in Firebird 7. The flight lasted about 90 minutes, and Mr McRae took on the
role of observer and plotted the coordinates of the fires on laminated maps he had taken with
him. He also made notes about the behaviour and characteristics of the fires, the nature of the
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terrain, the size of the fires, and any assets that might be under threat.141 Mr McRae said his first
priority upon his return was:
to make available the notes of my observations during the helicopter flight. I therefore
made multiple photocopies of my notes and provided them to Peter Lucas-Smith, Tony
Graham and Dave Ingram. I then typed up my notes, downloaded the photographs from
the digital camera, printed the photographs and placed the notes on the ESB website.142

Mr McRae’s notes posted on the ESB website at 11.00 am described the Bendora fire as
20 hectares and ‘growing’ and noted the fire behaviour as ‘backing with 1.5 m flames to NW,
NE; hot with 2 m flames on SW; out on SE along road’. The Cotter catchment was noted as
being under threat.143 In evidence, Mr McRae said the rapid growth of the Bendora fire surprised
him: he had not expected the fire to be much bigger than 2 hectares at that time.144
In relation to the Mount Gingera fire, Mr McRae’s notes stated that the fire was 2 hectares and
growing and described its behaviour as ‘0.5 m backing on flanks and heel; 1 m spreading around
rocks on head to N’. He noted that access to the fire was possible by four-wheel-drive trail
200 metres downslope to the east.
Mr McRae stated that the Stockyard Spur fire was 8 hectares and described its behaviour as
‘Backing, 0.5 m flames, 1m on W flank. Escalating’. He noted that it was accessible by a
‘dormant trail by foot’ and that there was ‘lots of large fallen timber’. His handwritten notes
appear to also state, ‘lots of large logs—difficult for rake hoe’.145
For the McIntyres Hut fire, Mr McRae estimated the main fire to be 300 hectares, with the three
related spot fires—Dingi Dingi Ridge, Mountain Creek and Baldy Range—being between 15
and 20 hectares each. He said all fires were growing. The terrain was ‘steep dissected valleys’
and the fire behaviour was ‘mostly backing flames 0.5 to 1.5 m, some hot spots’. It was noted
that the fire threatened ‘ACT, especially pines; private property; powerlines’.
There was also a report on the Mt Morgan fire in NSW, which was 2 kilometres from the ACT,
2 hectares in size, and described as posing no direct threat.
While Mr McRae was on the surveillance flight he spoke by radio with Mr Hayes, who was at
the Bendora fire, but failed to tell Mr Hayes that he estimated the fire to be 20 hectares.
Mr McRae said he did not believe at the time it would help Mr Hayes if he received that
information: ‘A lot of our fire controllers prefer brevity rather than a detailed travel log from air
observers’.146 In contrast, Mr Hayes said it would have been of great assistance to him had he
been told the fire he was trying to control was 20 hectares, although the information would not
have led him to change his tactics that day.147 Mr McRae also failed to tell Mr McNamara the
Stockyard Spur fire covered 8 hectares.148
Mr McRae noted in his statement that after the reconnaissance flight and on his return to the
ESB:
It was becoming clear to me and to the rest of the [service management team] that direct
attack was not going to succeed and that we needed to focus on indirect attack. This in
turn meant that we needed to address the fire as a ‘campaign’ fire. That in turn requires
extensive planning and additional personnel and capability …149
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6.5.3

The decision to change strategy

Mr Lucas-Smith noted in his statement that by 10.30 am on 9 January reports from the incident
controllers and Mr McRae suggested the fires had grown substantially and that by the afternoon
it had become evident direct attack alone was not going to succeed on the Bendora fire. It would,
however, continue until indirect strategies could be implemented. This involved the use of heavy
plant to construct containment lines and open up access to tracks.150
Mr McRae defined a ‘campaign fire’ as ‘one where the fire goes for some number of shifts
before it’s finally suppressed and requires significant logistic and other support and significant
operational commitment’.151 Similarly, Mr Lucas-Smith described ‘campaign fires’ as fires that
are going to extend well beyond 24 to 36 hours and will therefore require multiple shifts and
multiple field resourcing.152
In keeping with the change in strategy from direct attack to indirect attack, Mr McRae noted,
‘The Planning Section within Curtin would have to be ramped up’.153 Nevertheless, despite the
change in strategy and an acknowledged need for extensive planning for campaign fires, no
formal Incident Action Plan appears to have been prepared for issue to field commanders for any
of the ACT fires for the following day—or, indeed, for any time before 19 January. Rather, Mr
Graham was left to communicate the strategy to incident controllers in verbal briefings.154
Mr Graham made no reference in his statement to receiving a copy of Mr McRae’s notes on the
reconnaissance flight and said in evidence that, although he did not recall receiving notes,
distributing them was certainly the kind of thing Mr McRae would do and if he had been given
the notes by Mr McRae he certainly would have read them. Mr Graham also said that, although
he could not specifically recall Mr McRae describing what he had seen, he believed that a
discussion would have taken place. Mr Graham did not recall being surprised to learn that the
Bendora fire had grown from around 500 square metres the night before to about 20 hectares—
200 000 square metres—12 hours later155, despite Ms Arman’s report at 8.00 pm the night before
that the fire was drawing into itself and not moving very fast.156

6.5.4

The Bendora fire: ‘severely under-resourced’

In Mr Cheney’s view, on 9 January 2003 the Bendora fire was ‘severely under-resourced’.157
Mr Lucas-Smith agreed with this assessment.158 Mr McRae did not know what resources had
been allocated to the Bendora fire that morning, so he had not wondered whether or not they
were sufficient.159 He did not know what resources Mr Hayes had allocated to him and, in
particular, did not conclude from his conversation with Mr Hayes that he had insufficient
resources to deal with anything other than a part of one flank of the fire. Mr McRae merely
thought Mr Hayes was seeking advice about which was the most appropriate flank of the fire to
focus suppression efforts on. Mr McRae did not agree with Mr Cheney’s description of the fire
as ‘severely’ under-resourced, although, given that Mr Hayes was continuing to pursue direct
attack throughout the day of 9 January, Mr McRae did agree that ‘more [resources] would have
been better and that the fire was under-resourced’.160
Mr Graham agreed that the service management team should have alerted Mr Hayes to the size
of the fire and discussed resourcing with him and that this information should have come from
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Mr McRae, Mr Lucas-Smith or himself.161 Mr Graham also said, however, that it was Mr Hayes’
responsibility to tell Mr Graham if he needed more resources, and Mr Hayes did not do this.
Mr Graham accepted that it was ‘possibly right’ that people in the service management team had
information on the fire’s size that suggested Mr Hayes had underestimated the extent of the task
confronting him. He agreed that this is a consequence of a person with responsibility for making
decisions not being able to do so effectively without all relevant information having been
provided to them. He also agreed that it was the role of the service management team to support
those in the field with information and said:
It would appear that there wasn’t enough resources for a 20-hectare fire. However, I
don’t know that Mr Hayes raised any concerns. I understand your point that he may not
have had a total appreciation of what he was facing; nevertheless, we do rely on
information from the ground.162

What Mr Graham seems to be saying is that Mr Hayes should have asked for more resources,
even though he did not have vital information with which he could make the judgment that he
did in fact need more resources.

6.5.5

Failure to use all available resources

Mr Bartlett and ACT Forests crews
Mr Bartlett gave evidence that, in his position as Deputy Chief Fire Control Officer, he went to
the Emergency Services Bureau in Curtin at about 4.20 pm on 8 January 2003, immediately after
he had seen smoke plumes in the Brindabellas and heard radio reports of smoke sightings. He
spoke with Mr Lucas-Smith and Mr Graham, saying that, judging from what he had seen of the
smoke on his way from the city to Curtin, there was a need to deploy additional resources as
quickly as possible. Mr Bartlett said he was concerned about the potential threat to the pine
plantations and offered his services. Mr Graham told Mr Bartlett he was not willing to deploy
additional resources until he had heard from the incident controllers at the fires and there was no
role for Mr Bartlett until the numbers and locations of the fires had been confirmed. Mr Bartlett
remained at ESB headquarters for a time, waiting for the situation to be clarified and to be
assigned a role in either managing the initial response or allocating resources. Neither of these
things happened, so he made to leave after about an hour, to go to the ACT Forests headquarters
at Stromlo and coordinate the Forests response.
As he left the Emergency Services Bureau Mr Bartlett saw a huge column of smoke—the
McIntyres Hut fire. This caused him immediate concern, he said, and he went back inside, spoke
with Mr Castle, and showed him the smoke plume. Mr Castle said he would convey the
significance of what he had seen to the personnel responsible for operations, and Mr Bartlett left
to await further instructions. Mr Bartlett had been told that some Forests staff had been deployed
to the Bendora fire that day.163
Mr Bartlett returned to the ESB offices at 9.00 am on 9 January to obtain an update on the fires
and find out what role he would be given. Mr Bartlett said:
Again I was advised by Peter Lucas-Smith that there was no requirement for my
services. I offered the services of some of my staff to support the Planning Unit and
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Mr Lucas-Smith indicated that he would like two staff for these roles. I indicated that I
would arrange for Hilton Taylor and Felicity Grant to make contact with Rick McRae
about their involvement in the Planning Unit. I also advised the Duty Co-ordinator that
we could source bulldozers if required and that we had also made this offer through
Neil Cooper to the NSW Incident Management Team. At that point I knew that all of
the ACT Forests firefighting crews were on stand-by but that none had been deployed. I
then queried the expected requirement for those crews and was told that they were to
remain on standby and that there was no immediate tasking. Surprised at this response, I
returned to my office and discussed the various possibilities with some of my senior
managers. I decided that if I was not going to be used as an Incident Controller I would
concentrate my efforts on what could be done in relation to the McIntyre fire
considering the threat that it posed to the plantations.164

Mr Bartlett explained that on 9 January ACT Forests had effectively the same crews and
equipment available as had been available on the preceding afternoon. He was asked to keep the
crews and equipment on standby in case there was a need to deploy them. Mr Bartlett said the
advice that he could obtain bulldozers was also given at the time he offered his services, and he
was reasonably certain he had spoken to Mr Graham about the dozers.165
Mr Lucas-Smith could not recall telling Mr Bartlett on the morning of 9 January that his services
were not required but acknowledged that this ‘may have occurred’. He said he did not regard the
Emergency Services Bureau as being under-resourced that morning.166 Mr Graham was not sure
whether he had had a conversation about resources and bulldozers with Mr Bartlett and thought
it might have been Mr Ingram rather than him, but he did not know. He did agree, however, that
it was true that on the morning of 9 January no ACT Forests crews had been deployed to any of
the fires burning in the ACT, although he could not recall whether any ACT Forests crews had
been deployed to the McIntyres Hut fire at that time. Asked whether there was any reason why
those crews were not being used, Mr Graham replied, ‘Well, we had crews deployed to the
incidents that we had. There was no indication I don’t believe in the morning that those crews
weren’t coping with the situation that they had in hand, so there was no requirement’.167
Mr Graham did not recall having any dealings with Mr Bartlett on the morning of 9 January and
did not believe that he and Mr Lucas-Smith discussed having someone of Mr Bartlett’s
experience involved either at the service management team level or as an incident controller in
the field. In his view, the Emergency Services Bureau had competent and capable officers
managing the fire and the service management team was performing well. Accordingly,
Mr Graham believed there was no need for Mr Bartlett’s assistance at that time168, although he
was aware that ACT Forests crews would have been available had he requested them.169
By mid-afternoon Mr Bartlett still had not received any request from the Emergency Services
Bureau for deployment of Forests firefighters, who all were still at headquarters on standby. He
did, however, receive a request to supply a D6 bulldozer for use on the Bendora fire. The
machine was brought in from NSW and sent to the fire early the following morning.170
On the morning of 10 January Mr Bartlett again reported to ESB headquarters. He was again told
that no specific role had been allocated to him, and no request was made to deploy Forests crews
to the ACT or McIntyres Hut fires. Mr Bartlett was briefed about the fires. ACT Forests arranged
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to supply two further bulldozers—a D6 and a D8—to the McIntyres Hut fire. The three Forests
staff continued to provide support in the Planning Section.171
Mr Bartlett noted in his statement that in his roles as Deputy Chief Fire Control Officer and
Director of ACT Forests he had two concerns: first, ESB personnel were not making use of his
expertise and experience to assist with the firefighting effort; second, he believed the NSW
agencies were not doing enough to implement the indirect suppression strategies that had been
agreed on the evening of 8 January for the McIntyres Hut fire, and this compromised his ability
to protect the ACT plantations. As a result, Mr Bartlett took the initiative and instructed his staff
to obtain another bulldozer to widen the firebreak on the western side of the Uriarra
plantation.172 He was appointed incident controller of the Bendora fire and took up that role on
the morning of 11 January.
Mr Arthur Sayer
At the time of the 2003 fires Mr Arthur Sayer held the position of Deputy Chief Fire Control
Officer representing ACT Parks and Conservation and was Mr Bartlett’s counterpart. He was on
duty as DCFCO on 8 January 2003. Despite his position, his availability and the fact that he is a
most experienced bushfire fighter, no one from the Emergency Services Bureau contacted him
that afternoon and asked for his help. The following day Mr Sayer went to his workplace at
7.30 am to attend a meeting of the Parks Brigade, only to learn that the meeting had been
cancelled. After lunchtime he received a telephone call from Mr Peter Galvin, who was at ESB
headquarters in Curtin, asking him to attend. On his arrival at the headquarters Mr Sayer noted
that various people were present and were discussing the fires. He said he expressed his anger at
not having been consulted or contacted until after lunchtime that day.
Mr Sayer said he had a verbal exchange with Mr Lucas-Smith and then left the ESB offices. He
returned the following day, 10 January, after having received a telephone call from Mr McRae,
and was asked to assist with planning strategies for the Stockyard Spur and Gingera fires.173
Mr Val Jeffery
Mr Val Jeffery noted in his statement that on 8 January he and members of his brigade responded
to a number of roadside fires that had been started by a motorist driving on a tyreless wheel rim.
They controlled those fires and mopped up, then Mr Jeffery called ComCen and reported that he
and his crews were available to help. He noted:
As our crews were standing up and very experienced in fighting mountain fires I was
expecting to be called to assist with the suppression of the fires I was now aware of to
the west of Canberra. We did not receive a tasking from ESB and our units returned to
our shed and remained stood up until about 9.00 pm and on call from then on. If our
units had been tasked to attend any of the fires in the ACT or NSW we would have
responded. We would have been prepared to work under any Incident Controller and
would have been prepared and equipped to work as usual until relieved next day by
dayshift crews.174

Mr Jeffery went on to state that he received no request from the Emergency Services Bureau the
following day, 9 January, but if he had he could have supplied one tanker, one light unit and
three or four rake–hoe teams and still have sufficient resources to respond to a fire in his area. It
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was not until 11 January, Mr Jeffery thought, that he received a request to send brigade units to
assist with the ACT and NSW fires.175

6.6

Submissions of counsel

The written and oral submissions presented by counsel are all long, and they are not dealt with
exhaustively here. I did, however, consider them carefully in the light of the evidence on which
they purport to be based. What follows is a discussion of the more significant submissions as
they relate to the initial response to the fires and the adequacy or otherwise of that response.
The overriding submission counsel assisting made is that, had the Emergency Services Bureau
adopted a genuinely rapid and aggressive initial response to all the fires, there is a strong
likelihood they would have contained them all within 24 hours of their ignition on 8 January
2003 and there were equally good prospects of controlling and suppressing the fires before the
onset of extreme weather.176 The reasons this did not happen, it was submitted, are many but can
be summarised as follows:
•

There were flaws in the service management team structure within the Emergency Services
Bureau and this resulted in the team’s dysfunctional operation.

•

Mr Graham was not sufficiently experienced to act as Operations Manager.

•

The initial response to the fires came too late and was inadequate.

In relation to the McIntyres Hut fire, counsel assisting submitted in the first instance that I should
find that the failure of the incident management team in Queanbeyan on the evening of 8 January
or early on 9 January to properly assess the agreed strategy for containing and controlling that
fire, and the team’s subsequent failure to identify and provide adequate resources for that or an
alternative strategy, was a cause of the fire that burnt into Canberra on 18 January 2003.177
Related to this submission are factors such as the debate about the initial selection of the
containment lines (particularly the eastern and western lines), the resultant large area
(10 000 hectares) to be burnt out, the fact that no time frame was established for completing the
burn-out operation, the delay in completing the burn-out and, ultimately, the use of aerial
incendiaries on 17 January.
Following consideration of the written submissions of counsel for the NSW represented persons,
counsel assisting submitted on 24 July 2006 that it was no longer their view that there was
sufficient evidence to support the findings they had initially proposed were open to me as related
to the fire cause.178 Despite this, though, counsel assisting submitted that this did not preclude me
from commenting on acts and events, even if I were to reach the conclusion that those acts and
events were not a cause of the fire.179
Counsel for the ACT submitted on numerous occasions that the events of January 2003 were
extraordinary events outside the previous experience of the personnel of the Emergency Services
Bureau.180 They further submitted that the ACT is a small jurisdiction with limited resources, so
the pool of people experienced in dealing with large fires is limited. As a result, they submitted,
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‘Any judgment concerning the response of ACT authorities to the fires of January 2003 should
be judged with these constraints in mind’.181
Additionally, counsel for the ACT submitted that I should not find that the decisions or decisionmaking processes contributed to the fires burning into Canberra on 18 January because any
conclusion that the fires could have been controlled and contained would be speculative.182
Rather, they submitted:
The better approach is to recognise that although a ‘chance’ to extinguish the fires was
lost in the first 24 to 48 hours after the lightning strikes on 8 January 2003, the number
of variables and the underlying circumstances make it inappropriate to state with any
certainty that a different final outcome would have been achieved had a more vigorous
approach been undertaken. The ACT submits that the course adopted by Mr McLeod at
page 242 of his report provides a sound approach.

They then quoted the following passage from Mr McLeod’s report on the operational response to
the fires:
The Inquiry considers … that there was a chance to extinguish the fires if the
opportunity to put them out in the first 36 to 48 hours after the lightning strikes had
been grasped more vigorously. The ACT fire authorities are criticised for not coming to
this realisation quickly enough and for failing to immediately attack the fires with all
the aggression they could muster. Had this occurred—while this Inquiry is not in a
position to conclude unequivocally that it would have made a difference in the absence
of the fullest response that was potentially available—the doubt remains that the fires
that originated in the ACT could have been stopped.183 [emphasis added]

What counsel for the ACT omitted from their submissions are the two crucial sentences that
follow immediately after the piece just quoted and reflect Mr McLeod’s view:
There would be little ground for criticism if, despite no effort being spared during these
critical first days, the fires had in fact proved unstoppable. Unfortunately, in the
Inquiry’s judgment, this was not the case.184 [emphasis added]

Counsel for the ACT conceded that an opportunity to contain the Bendora fire was lost on the
night of 8 January, when crews were withdrawn, but then submitted that this lost opportunity
should not be seen as a cause of the fire that reached Canberra on 18 January.185 They also
submitted that Ms Arman was ‘of sufficient competence and experience to make a decision
whether to stay or not’ at the Bendora fire on 8 January186—which is contrary to Ms Arman’s
evidence—but conceded that the interaction between Mr Graham and Ms Arman was inadequate
and could have been better.187 Counsel for the ACT then made another concession in relation to
the expertise and experience of both Ms Arman and Mr Graham and the decision to withdraw
from the Bendora fire (and other fires):
Moreover [the fires’] small size and their remoteness supported the view that the
potential threat posed by them to valuable assets was not great. There was, no doubt, a
failure to realise the potential consequences of allowing such fires to take hold, thereby
making later suppression more difficult.188
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Counsel for the ACT also conceded that the way the decision to withdraw was made was
deficient because Mr Graham should have sought more information from Ms Arman and she
should have been helped to make an informed decision.189
Despite these concessions, counsel for the ACT submitted that Mr Graham was sufficiently
competent and experienced to perform the role of Operations Officer.190 They submitted that it
was unfair of counsel assisting to characterise the decision making on the first night of the fires
as ‘poor’ largely because of Mr Graham’s lack of experience, but they did agree that ‘it might
have been done better’.191 On the other hand, they also accepted that Mr Graham was
inexperienced ‘in the prevailing fire conditions and wildfires of this kind’.192
Counsel for the ACT conceded that there was ‘confusion’, but not ‘dysfunction’, in the
operations of the service management team and the roles perceived by field incident controllers
and that there were deficiencies in the planning role.193 They submitted that the attitude of the
crews at Bendora on 8 January was a relevant consideration for Ms Arman to take into account
in making her decision to stay or leave the fire—despite the fact that she did not consult her
crew—and said that a decision to stay could have been reasonable.194 They further accepted that
the Bendora fire was under-resourced on 9 January but submitted, ‘There is little utility in a
finding that it was “severely under-resourced”’ because ‘even if that was the case, it is doubtful
that extra resources would have made a difference’.195
In connection with the Stockyard Spur and Gingera fires, counsel for the ACT submitted, in
short, that the evidence does not support the conclusion that either of these fires could have been
contained quickly, even if there had been a rapid and adequate response, which they conceded
was not the case.196
Counsel for Mr Castle and Mr Lucas-Smith submitted that I do not have jurisdiction to consider,
among other things, the performance of government agencies or private institutions or the
conduct of individuals.197 I do not accept this submission: to do so would deprive me of the
prime function of a coronial inquiry—to investigate and make findings based on a consideration
of all relevant circumstances, which must include the actions of individuals and organisations.
They submitted that it is wrong to imply that Mr Bartlett’s skills were not used in the first few
days after the fires were ignited, yet this is precisely the evidence Mr Bartlett gave, and he was
not challenged.198 Counsel further submitted that in the days after 8 January Mr Lucas-Smith was
more concerned with the McIntyres Hut fire than with the Bendora or Stockyard Spur fires and
that the McIntyres Hut fire was his priority.199 There is, however, no evidence of what resources
Mr Lucas-Smith or the other members of the service management team deployed to help the
NSW authorities in the early days, at the expense of the response to the ACT fires, or of what
involvement they had in the decision making about that fire. In evidence, Mr Lucas-Smith said
that on the morning of 9 January he felt he had adequate resources to deploy to the ACT fires.200
He had also said that morning that the ACT would assist NSW ‘once we’ve got our fires out of
the way …’201
Counsel submitted that Mr Lucas-Smith had no direct role in the decision to withdraw from the
Bendora fire on 8 January202, and he was misinformed about its real size. Further, counsel
submitted that they supported the oral and written submissions of counsel representing interested
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persons that occupational health and safety were a valid and important consideration in
Ms Arman’s decision to withdraw from the Bendora fire.203
Other than to say that the opinions of all the experts should be treated with caution204, counsel
representing Mr McRae made no submissions relevant to the subject matter of this chapter.
Counsel representing Ms Arman submitted that Ms Arman decided to leave the fire at Bendora
on the night of 8 January because she assessed the situation as being dangerous: she could hear
trees falling and was concerned for the safety of her crews.205 It was further submitted that it is
not open to me to make any other findings in this regard.206 Counsel also submitted that
Ms Arman was legally bound by the provisions of the Occupational Health and Safety Act 1989
and would have exposed herself to penal sanctions if she had ignored the provisions of the
Act.207 Although counsel conceded that Ms Arman did not consult the crews before she made her
decision, it was submitted, ‘This was not a democracy. Three reckless votes to stay versus two
votes to put safety first is no better than three timid votes to go versus two votes to use the
resources and the opportunity’.208
Counsel also submitted, however,
That is not to say that consultation is forbidden. Far from it. Ms Arman so
acknowledged. If there were more experienced firefighters present, especially if they
had strong backgrounds in remote forest firefighting in those conditions, their views
would be very valuable in assisting the Incident Controller to arrive at his or her
decision. It might, with the benefit of hindsight, have been better to have taken aside
one or two of the most experienced and discussed the situation, the resources, the risks
and so forth. That does not mean that the decision was wrong, but it might be a
worthwhile enhancement of the decision-making process for the future.209

Furthermore, it was submitted that it was ‘beyond the reach of this inquest/inquiry’ to determine
whether Ms Arman’s decision was right or wrong210 and that it is purely speculation as to
whether a decision to stay would have produced a different result.211
Counsel representing Mr Graham made very brief written submissions and no oral submissions.
They stated that they adopted the submissions filed on behalf of the ACT and then submitted
that, in short, Mr Graham possessed ‘significant management skill and judgment [which]
Mr Graham demonstrated in the innumerable decisions made by him in January 2003’.212 But no
examples of these decisions were provided with reference to the evidence in the proceedings
and, in fact, in the submissions there are few references to the evidence.
Counsel for the NSW represented persons made extensive submissions relating to the limited
jurisdiction I have to inquire into or make findings or critical comment about the McIntyres Hut
fire and the actions of NSW personnel or authorities in dealing with that fire from the time of its
ignition on 8 January until it crossed into the ACT on 18 January.
In Chapter 1 I discuss the legal limitations on my jurisdiction so far as the McIntyres Hut fire
and the events in NSW are concerned. I refer to the various submissions made by counsel for the
NSW represented persons and say that, by and large, I accept the submission that I have no legal
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power to formally find the cause or origin of a fire or fires in NSW and that I am limited to
events in the ACT.
I go on to say that, in order to make sense of the events of 18 January 2003 in the ACT, it was
necessary for me to examine as a matter of fact what occurred in NSW in the days leading up to
18 January, and I refer to the submissions of counsel for the NSW represented persons, in which
they conceded that I could do this. In Chapter 5 I refer to the opinions of the expert witnesses,
Mr Phil Cheney and Mr Trevor Roche, who, in a number of respects were critical of the actions
taken by the NSW authorities. Whether or not I agree with those opinions expressed by
Mr Cheney and Mr Roche is irrelevant for the purposes of this inquiry since I accept that I do not
have jurisdiction to make findings about or to criticise the actions of NSW authorities. In this
regard, I am able to merely note that the NSW Deputy State Coroner, Mr Carl Milovanovich,
found:
On the 8th day of January 2003 at approximately 3pm a fire commenced in the vicinity
of an area known as McIntyre’s Hut, Webb’s Ridge, in the Brindabella National Park at
Grid Reference 587965. I further find from the evidence presented to me that this fire
was caused by lightning strike.213

In any event, counsel for the NSW represented persons also submitted that there was no evidence
of a causal connection between the strategies adopted by NSW authorities in fighting the
McIntyres Hut fire and the ultimate break-out of the fire into the ACT.214 It was therefore
submitted that there is no evidence or, rather, insufficient evidence upon which I could base the
finding urged on me in the initial submission of counsel assisting—that the actions taken or not
taken by the NSW authorities in relation to the McIntyres Hut fire caused the fire to burn into
Canberra on 18 January 2003.215
What was, in effect, submitted by counsel for the NSW represented persons on the question of
causation is as follows:
•

There is insufficient evidence to establish that NSW authorities had access to sufficient
additional resources to implement alternative strategies within the required time frame.216

•

There is insufficient evidence to show that, even if those resources had been available, any
alternative strategy would have succeeded.

•

There was no quantification of additional resources that might have been needed.

•

Selection of the Lowells and McIntyres trails, instead of the Goodradigbee River, as the
western containment line would have added an additional task to the containment strategy,
which would have necessitated additional resources and time to implement.

As I noted earlier in this section, counsel assisting agreed with those submissions, as do I.
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6.7

Conclusions

The senior ESB personnel were very aware that the summer of 2003, like the summers of the
few preceding years, would be one of extreme fire danger. The December 2001 fires must have
still been prominent in the thinking of those charged with responsibility for keeping the
community safe from fire. All the senior ESB personnel had been involved in the December
2001 fires in operational roles. They knew the severity of the conditions in 2003—the worst
drought on record—and they knew conditions were worse for fire than in the summer before.
They knew fuel loads were very high, and they knew many fire trails in Namadgi National Park
were overgrown and not maintained. They knew how vital it was to respond rapidly to any fire
that ignited in the bush.
It is also not unrealistic to assume that people who lived on farms and properties, people who
worked in the forests and the parks, and people involved with bushfire fighting would have
known or been generally aware of most, if not all, of those things—perhaps unlike the average
resident of Canberra’s suburbs.
Yet, despite this knowledge and awareness, the evidence before the inquiry reveals that senior
ESB personnel lacked a full appreciation of the gravity of the fire situation and the potential for
major escalation from the time the fires ignited on 8 January 2003. Further, despite having been
put on notice by the fires some 12 months previously—apart from Mr Bartlett’s preparations on
the part of ACT Forests—in essence, neither the Emergency Services Bureau nor any of the
ACT land management agencies made any meaningful preparations additional to their routine
work.217 Even though the need for a rapid and aggressive response was recognised, the response
made to all the ACT fires in January 2003 lacked the urgency the situation demanded.
Responsibility for allocation of resources for the fires fell to Mr Graham, as the Operations
Officer within the service management team that had been established on the afternoon of
8 January. He had this role from the outset and worked under the direction from time to time of
Mr Lucas-Smith. The role was crucial: it required Mr Graham to make decisions about strategies
and resource allocation often without the benefit of consultation with Mr Lucas-Smith, who was,
understandably, involved in many other aspects of the fires, including regularly meeting NSW
authorities to discuss the McIntyres Hut fire.
The role of Operations Officer should have been assigned to the person who was second only to
Mr Lucas-Smith in experience and had the greatest expertise in fighting and managing fires in
remote areas. With all due respect to him, Mr Graham was not this person. He was, by all
accounts, a dedicated and competent administrator in his day-to-day role, but what was required
of him on and after 8 January was beyond his normal functions and responsibilities. Mr Graham
identified the duties he was assigned from 8 January as being, among other things, to provide
direction and support to the field incident management teams, to allocate resources, and to
provide the link between the ACT Bushfire Service, the ACT Fire Brigade and the NSW Rural
Fire Service.218 When asked whether or not he felt he had the relevant training and experience to
deal with an event such as that which occurred on 18 January, Mr Graham replied:
Given my role initially as Operations Officer with the Service Management Team and
then later on as Incident Controller of the Service Management Team, I felt reasonably
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well prepared for the event. I usually fill either of these roles during an incident,
regardless of its size, for bush and grass fires in the rural areas throughout the year,
though they are obviously not of the same scale as experienced in January 2003.

Mr Graham went on to say he had completed and conducted various courses in the operation of
the AIIMS Incident Control System and he therefore felt he had good training and experience in
incident management concepts and practices.219
Although Mr Graham might have believed he had sufficient training in the concepts and
practices of incident management, he did not, in my view, have the experience in and knowledge
of fire behaviour and fire-suppression tactics that were needed to satisfy the requirements of the
position of Operations Officer from the start of the fires. Mr Graham did not accept this, but it is
a fact.220 Mr Graham took the position of Manager Operations with the Emergency Services
Bureau in mid-1997. Before that, he worked in the ACT Department of Urban Services, being
involved with management systems, and the Department of Defence, in staff development.
Before having these positions, Mr Graham had a career history that saw him predominantly in
the Royal Australian Navy, for 21 years, most of which time was spent in the field of catering.
During his time in the Navy his firefighting experience had been limited to the occasional grass
fire near a naval shore establishment. Mr Graham had some limited experience as a volunteer
firefighter and had received a little bushfire training; he had acted as an incident controller on
two or three occasions. He had never actually fought a fire by holding a hose or using a rake–
hoe, and he had no training in fire behaviour. Combined, these factors made him inexperienced
and unqualified and unsuitable for the position he held as Operations Officer of the service
management team from 8 January 2003 onwards.
The officer who should have been appointed as Operations Officer on the afternoon of 8 January
was either one of the two other two Deputy Chief Fire Control Officers—Mr Bartlett or Mr
Sayer. Both were available. Mr Sayer was on call for duty yet was not contacted. Mr Bartlett
made it known to Mr Castle and Mr Lucas-Smith that he was available, that he was concerned,
and that he and his Forests crews were waiting to be tasked. Both Mr Sayer and Mr Bartlett had
far more relevant experience than Mr Graham. Mr Bartlett recorded in his statement how he
would have approached the response to the fires on the first night if he had been responsible for
their management: ‘I certainly would have thrown everything that was available at it initially. I
wouldn’t have held it back because … I’ve always worked on the principle that you fight the fire
you’ve got’.221
Mr Bartlett also said he would have started the planning process immediately and determined
what was needed for the following day. This approach differs from the one adopted by
Mr Graham, who did not appear to recognise the urgency of the situation and the need for a
maximum and sustained response involving appropriate personnel and heavy machinery.
Mr Graham did not understand the significance of the typical five- to seven-day summer weather
pattern referred to by many other witnesses, and he was incorrect when he asserted in his
statement that night-time operations are usually conducted once strategies have changed from
direct to indirect attack.222 Planning specifically for control over the Stockyard Spur fire did not
start until 10 January.223 In fact, no incident action plans appear to have been provided to field
commanders for any of the fires.
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The evidence was that, generally, the best opportunity to control a fire arises on the first night
because that is when the fire is at its most benign and the control almost invariably involves
direct attack. On his evidence and in his actions, Mr Graham appeared not to have respected this
principle, which is probably one of the most fundamental of bushfire fighting. It was not a
question of being short of resources: it was a question of not appreciating the need to deploy
those resources in the first 24 to 48 hours and the consequences of not controlling the fires
quickly, given the extreme drought and the dire weather forecast.
On the evidence before the inquiry, I am satisfied that Mr Graham’s lack of experience in fire
behaviour and suppression was a significant contributor to the poor decisions made on the first
night of the fires and the following morning. I am also satisfied that, had an officer with
Mr Bartlett’s or Mr Sayer’s experience been appointed to the role of Operations Officer, the
response to the fires would have differed in the following ways:
•

All available resources, including RAFT crews, would have been allocated to all the fires
that first afternoon, with an emphasis on the urgent need for containment.

•

The crews would have been equipped to remain overnight with the fires if it were thought
safe to do so.

•

That night, efforts would have started to locate and bring heavy equipment to the fires the
following day.

Had this been done, I am satisfied that in all probability the initial attempts to contain the ACT
fires in the first 24 to 48 hours would have succeeded, and a significant degree of control would
have been achieved during the following days, before the forecast extreme weather conditions of
17 and 18 January. Had early rapid and aggressive action been taken, the fires would not have
grown to the size they did; this would then have made it much easier to control any break-out
and would have greatly limited the damage and destruction to property that occurred.
Importantly, if the Bendora fire had been controlled it is likely that the tornado that swept into
Chapman and Kambah would not have eventuated.224
I have concluded from the evidence that:
•

The failure to recognise Mr Graham’s limitations in skills and experience was a serious error of
judgment on the part of Mr Lucas-Smith, especially when he had available two very experienced
officers—Mr Bartlett and Mr Sayer. This error of judgment resulted in an inadequate initial
response to the fires and was a factor allowing all the ACT fires to expand and ultimately become
uncontrollable, leading to the devastation that occurred on 18 January 2003.

•

Mr Graham displayed a lack of judgment by failing to recognise the limitations of his skills and
experience in dealing with major fire events. As a consequence, he failed to call on and deploy all
the resources that were available to him and he failed to seek advice.

Apart from the question of the allocation of roles, there were other problems with the operation
of the service management team at the time of the fires. Mr McRae described the system that
operated as ‘a local variant of the AIIMS [Incident Control] System. In a lot of areas, local
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arrangements force some tweaking’.225 Chapter 4 discusses the operation of the service
management team; suffice it to say here that it became clear from the evidence given to the
inquiry that there was confusion on the part of some field incident controllers about their role in
decision making. Counsel assisting described the entire structure as ‘dysfunctional’ and counsel
for the ACT agreed that there was some ‘confusion’ in the operation.
One example of uncertainty is Ms Arman contacting ComCen when seeking guidance on
whether she and her crews should remain at the Bendora fire on the night of 8 January, to be told
by Mr Graham that the decision was hers to make. This is not a criticism of Ms Arman; rather, it
is a criticism of a system that left her uncertain about who was responsible for making the
decision.
Perhaps the more significant failing within the service management team structure related to the
function of planning. The evidence was that the field incident controllers, who were charged
with managing the fires, were not supported by any planning, which should have been done at
the Emergency Services Bureau. This was the situation in the early days of the fires, and it did
not appear to improve much towards the end. Field incident controllers took on the planning
function not only because they had sufficient experience to do so but also because they had no
other option. Many of them complained that this made it difficult to plan effectively beyond the
next shift. This was particularly the case on the days when there was no overnight operation and
thus no incident planning.
Planning, including fire-spread predictions and fire mapping, was in fact being done under
Mr McRae’s direction at the Emergency Services Bureau. Mr McRae said, however, he was
working upwards to the incident controller, who was Mr Lucas-Smith, and the other members of
the service management team and did not see it as part of his role to provide information to the
field incident controllers, who, he believed, should have been preparing the incident action plans.
Mr McRae did not know whether there were people in the field who were capable of performing
this planning task, but he assumed there were.
Many incident controllers raised the matter of the lack of maps being provided to them by the
Emergency Services Bureau, and this, along with the problems of planning in the field, created
difficulties and delays in shift changes as crews waited while incoming incident controllers were
briefed. There was no overnight planning at the Emergency Services Bureau, and this resulted in
insufficient resources being allocated to fires the following day226 and delays of up to 90 minutes
before crews moved into their allocated sectors.227 Mr Hilton Taylor prepared some situation
plans for the Bendora fire in the period 10 to 12 January and took some maps to the field on the
afternoon of 11 January; this was the first time maps had been provided and the first time anyone
from the Planning Section had gone into the field and briefed the field officers.228
The fact that the Emergency Services Bureau adopted a system of incident management that was
not in accordance with the recognised AIIMS Incident Control System caused confusion among
incident controllers in the field and inhibited the transfer of important information to them. The
field incident controllers are commended for their efforts, which were made with what appears to
have been limited support from the service management team.
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In relation to the response to the Bendora fire, the decision to withdraw from fighting that fire on
the night of 8 January and to leave it unattended until the following morning is very important
from two perspectives. First, it opens up for consideration the question of what might have been
achieved had the fire been fought that night. Second, it necessitates consideration of the way that
decision was made.
The unchallenged evidence before the inquiry was that the Bendora fire burned slowly overnight
and continued to spread. Mr Cheney and Mr Roche reviewed the decision to withdraw from the
fire and concluded that it was the wrong decision: they both believed much valuable work could
have been done overnight to control the fire, with the result that control and possible
extinguishment would have been achieved before the onset of bad weather. Mr Cheney and Mr
Roche also considered the decision in the context of the circumstances that existed at the time
and the seriousness of the situation. Mr Cheney said in his evidence:
I am referring to the whole situation they were facing. They had four fires going to the
west of the ACT. Three of them were areas of their direct responsibility and a fourth
one which, if not brought under control, was going to have a serious impact on ACT
forests and ACT itself. The condition of the fire season was known. The drought index
was such that the fires weren’t going to go out overnight and in fact weren’t going to
slow down much overnight, as subsequently turned out. I think these conditions were
known or should have been known.229

Mr Roche said that in his experience, which is considerable, ‘withdrawing from a fire is a very,
very significant decision to make’ because, as he added, fires do not become smaller
overnight.230
Both Mr Cheney and Mr Roche developed strategies that could—and, they said, should—have
been implemented that night to contain the fire. In the absence of overnight resources, however,
the fire crossed the Bendora Break and, with an expanded fire and with inadequate resources the
following day, Mr Hayes and his crews faced a formidable task.
In his statement and his evidence Mr Lucas-Smith said that by the afternoon of 9 January direct
attack on the Bendora fire was no longer a viable option. He said, however, that, if it had been
decided on the night of 8 January to attack the fire directly, ‘At first light on the morning of the
9th we would have had heavy plant in there opening those trails and doing what we could to
limit the growth of that fire’.231 Mr Lucas-Smith said he doubted that a control line around the
fire could have been constructed during the night of 8 January if crews had stayed there.
On the evidence, it is not possible to say that, had crews remained at the Bendora fire on the
night of 8 January, the fire would have been extinguished. It is, however, most probable that, had
crews stayed, they would have contained the fire and prevented its spread. Had properly
resourced crews attacked the fire on the following and subsequent days, the fire would in all
probability have been extinguished. As a result, the decision to withdraw crews from the fire was
a serious miscalculation: it resulted in the Bendora fire growing.
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The way the decision to withdraw from the fire was made is detailed earlier in this chapter. From
that, I conclude as follows:
•

The way the decision to withdraw from the fires was made was flawed.

•

Ms Arman relied on Mr Graham and took his words to the effect of ‘we were hoping you
would do that [that is, withdraw]’ as meaning the service management team supported the
decision.

•

The decision to withdraw should have been subjected to greater scrutiny by Mr Graham in
the first instance. By the time Mr Lucas-Smith knew of the decision it was too late to reverse
it. I note in this regard that in evidence Mr Lucas-Smith acknowledged that more analysis
should have been done and that he might have made a different decision. It was also
conceded in submissions by counsel for the ACT that the decision was deficient.232
Mr McLeod expressed the same opinion in his report on the inquiry into the operational
response.233

•

Mr Graham accepted in his evidence that the decision-making process could have been
better.

•

Ms Arman was seeking guidance from headquarters but received none.

•

Ms Arman was willing to stay and fight the fire overnight if this was the decision of the
service management team.

In relation to the allocation of resources on 9 January and thereafter, I refer earlier to the
inadequacy of the resources and the consequences of this. This exacerbated the situation and
allowed the fire to increase in size.
Furthermore, I conclude that the inconsistency in the terminology used to describe the size of the
fires from time to time resulted in confusion and uncertainty about the fires’ actual size.
I also conclude that the submissions some counsel made in connection with occupational health
and safety are, in effect, a red herring. This is not to say that OH&S is unimportant. It is very
important; apart from any other consideration, the ACT’s Occupational Health and Safety Act
1989 mandates employers’ responsibilities for OH&S, and other legislation makes certain
breaches of the OH&S Act offences within the meaning of the Criminal Code.
Despite the extensive submissions made by counsel for the ACT and some of the interested
persons, very little evidence about OH&S was put to the inquiry. Indeed, my review of the
transcript suggests that OH&S assumed far greater importance in submissions than it actually
had during the hearings. I note in this regard that in his evidence Mr Lucas-Smith confirmed that
there is no policy in the ACT against firefighting at night. I further note that the legislative
responsibility of an employer is to ‘take all reasonable practicable steps to protect health, safety
and welfare at work’.234 Of itself, this does not prevent firefighting at night. Firefighting at night
occurred from 10 January 2003 onwards (and there had been night firefighting in the ACT on
other fires before 8 January 2003).
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Mr McLeod said in his report:
The transcript of the radio communication between the incident controller and the Duty
Coordinator at Curtin contains no reference to safety issues having been raised. I
believe, on this basis, that the decision to withdraw and return to Canberra was
confirmed by Bushfire Service headquarters without safety factors entering into the
consideration.235

On the evidence before me I am satisfied that:
•

When Ms Arman made the decision to withdraw her crews from the fire on the night of 8 January
2003 she did so in the belief that she had the imprimatur of the service management team. This
belief was reasonably based on her discussion with Mr Graham; had Mr Graham indicated that the
service management team thought it preferable to remain with the fire, she would have done so.

•

Mr Graham failed to make proper inquiries of Ms Arman before agreeing with her suggestion that
she withdraw her crews overnight.

•

If the crews had not been withdrawn on the night of 8 January the fire would most probably have
been contained, and if it had been fought during the following days by properly resourced teams it
would most probably have been extinguished.

In the case of the Stockyard Spur fire, I conclude that it was initially quite a small fire but, as a
result of a series of poor decisions, it—like the Bendora fire—grew beyond containment and
progressively became uncontrollable.
Rather than having Mr Gray wandering about on the afternoon of 8 January trying to locate the
fire, it would have been more effective to have flown him over the fire so he could see the best
and shortest route to the fire on foot. After that, consideration should have been given to
attacking the fire overnight, and a more urgent and aggressive approach—including providing a
bulldozer to assist with construction of a containment line and to clear the overgrown Stockyard
Spur track—should have been taken at first light the following morning. Consideration should
also have been given to flying the RAFT crews to the fire, rather than having them walk in,
which caused delay and fatigue. Further, on 9 January Mr McNamara’s crews should have been
replaced at the end of their shift.
Failure to do any of these things—all of which were possible—resulted in the Stockyard Spur
fire becoming out of control.
The initial response to the Stockyard Spur fire was inadequate and this allowed the fire to spread
beyond containment in subsequent days.
The Mount Gingera fire was the smallest of all the fires and, apart from a fly-over by Mr Ingram,
was ignored on the first day. Again, as with the other ACT fires, very little effort was devoted to
responding to this fire in the first few days.
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On the basis of the unchallenged evidence of Mr Cheney and Mr Roche, the Mount Gingera fire could
have been contained by the end of 9 January and then secured before the onset of adverse weather
conditions.
In relation to the McIntyres Hut fire, as discussed earlier in this chapter and in Chapter 1, my
jurisdiction does not extend to an assessment of the NSW authorities’ initial response to the fire.
I can go no further than to say, as a matter of fact, that the McIntyres Hut fire began to burn on
8 January and developed over subsequent days into a large fire that crossed the ACT border on
18 January 2003.
In conclusion, I note that Mr McLeod conducted his review of the operational response to the
bushfires quickly and did not have the benefit of all the evidence that was presented to this
inquiry. Even with the relatively limited information available to him, however, Mr McLeod
formed the following opinion:
The responses to all the fires in the first few days present a picture of a measured
approach to a threat that was growing on a daily basis—as opposed to an all-out attempt
to beat the fires from the outset, using every resource at the ACT’s disposal.236

Mr McLeod also noted, ‘I am not convinced that the ACT authorities’ response during the first
two days (8 and 9 January), when the fires were most amendable to extinguishment, reflected the
sense of urgency that in my opinion should have prevailed’.237
With all the evidence available to this inquiry, there is no room for doubt that, had the ACT
authorities fought the fires promptly and with full vigour, they could have controlled them in the
first 24 to 48 hours. They then would have had only the McIntyres Hut fire to concern them, and
every effort could have been deployed to help the NSW authorities with that fire before the
predicted bad weather arrived.
At about the same time as Mr McLeod was conducting his review, the House of Representatives
of the Australian Parliament appointed a select committee to investigate the fires of the summer
of 2003 in NSW, Victoria and the ACT. The select committee’s report was published in October
2003, and among the comments made in the report was the following:
It was put to the committee that perhaps those with the responsibility for managing the
fire were complacent or disinclined to believe that a major disaster was possible, as
illustrated by the apparent lack of concern early on in the fires in the Brindabellas ….
The Committee can only surmise on the evidence available to it that the initial delays
outlined in the evidence and the failure of New South Wales and Australian Capital
Territory authorities to take decisive and effective action in the first few days following
the lightning strikes in the Brindabellas led to the devastation of [the] urban edge and a
large part of the rural areas of the Australian Capital Territory.238
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7

Warnings

7.1

Introduction

Of all the matters that arose during the inquiry, the one that, from a public interest perspective,
was the most compelling and emotive is that of warnings. It is also one of the most important
matters because it was submitted that it is directly relevant to the cause of death of Mrs Alison
Tener and the extent of the fires’ damage to and destruction of property.1
Further, it was submitted that as early as 13 January 2003—five days before the firestorm—some
senior officers of the Emergency Services Bureau knew the fires posed a risk to Canberra. It was
also submitted that that risk was not made known to the community until approximately 2.40 pm
on Saturday 18 January 20032, a little over half an hour before the first suburban houses started
to burn. On the other hand, counsel for Mr Mike Castle and Mr Peter Lucas-Smith submitted that
‘quite specific and quite clear warnings were being issued by ESB, well before 1440’.3
Whether or not the people of Canberra were given prompt and adequate warning of the
encroaching fires was a crucial question for the inquiry, one that can be resolved only by
considering the following:
•

Did any senior person at the Emergency Services Bureau know or have reasonable grounds
to believe there was a realistic possibility that the fires would enter Canberra’s suburbs?

•

If so, when was this knowledge acquired or belief formed?

•

Was sufficient information about the risk conveyed to the Canberra public?

•

If not, why not?

7.2

Information and knowledge before the 2003 fires

Chapter 4 points out that the fires of January 2003 were not the first fires to affect Canberra. The
risk was known to senior officers of the Emergency Services Bureau, who were familiar with the
Rural Fire Control Manual and its description of the characteristics of fire and fire weather in
the ACT.4 The manual was the instrument that governed all aspects of the organisation, structure
and operations of the ACT’s Rural Firefighting Service at the time of the fires in 2003. It
contains references to ‘potential weather to create widespread havoc within the suburban area’.5
Mr Lucas-Smith recognised the risk of fires for the 2002–03 fire season. On 29 November 2002
he is reported in an article in the Canberra Times in the following terms:
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‘What we saw last December was in real terms probably only an entrée to what’s
potentially going to occur this year,’ he said. Mr Lucas-Smith said that the conditions
were even worse than they were at the end of 1982 before the Ash Wednesday bushfires
in Victoria and large fires in the ACT and NSW. The conditions were now as bad as
would be expected at the end of February with no moisture in the grass. At least 75mm
of rain was needed to avert the current level of danger’.6

Mr Rick McRae recognised the fire risk in the context of the deteriorating conditions during
2002. On 23 January 2002 he sent the first of a series of email messages about the deteriorating
outlook for the 2002–03 fire season. The message was sent to Mr Ian Bennett, Mr Peter LucasSmith, Mr Tony Graham and Mr David Ingram and was copied to Ms Vivian Raffaele. It was
rated as high importance and headed ‘Doom & gloom such as not even the dark Kingdom of
Mordor has seen’. It began:
It now appears more likely than not that we have just started down the path of a full
blown El Nino (I estimate 67 percent chance) … The actual observations are closely
tracking the evolution of events up to and during January 1997. This went on to form a
‘Big One’… Unfortunately, if this forecast is correct, we currently have a drought index
running at around 100mm more than at this time in 1997. Oops. Even ActewAGL is
gloomy as the rivers are low as are the dams … An El Nino would be very likely to
trigger water restrictions for Canberra. This has significant flow on effects for interface
residents and firefighters … I would like to give everyone a big happy ‘heads up’ on
this—please think about the preparedness required. I hope I am wrong.7

Mr McRae sent other emails to his work colleagues during 2002, all of which can be seen as not
only alerting people but raising alarm in relation to the fire outlook for the coming season. On
30 December 2002, only 19 days before the firestorm, Mr McRae sent to Mr Lucas-Smith,
Mr Graham, Mr Ingram and Mr Bennett an email in which he said, among other things, that
because of the water restrictions ‘flammability of the urban interface may reach levels that we
have not seen before … Fire fronts could move through gardens, and embers could start spot
fires well within the suburbs’.8
Similar information appears to have been disseminated to others outside the Emergency Services
Bureau at training sessions conducted by ESB personnel during 2002.9 It can reasonably be
inferred that Mr McRae and other senior ESB personnel recognised the potential consequences
of bushfires for Canberra’s suburbs. Mr McRae also gave evidence that he repeatedly issued
warnings about the potential for fire to affect:
two or three rows of houses in, not streets, that I say when I talk about these matters …
I have used it as a rule of thumb for all of Canberra’s interface for how far bushfire
impacts would be expected to occur. That’s consistent with national research … I would
apply it anywhere in the urban edge where we felt there was going to be a bushfire
impact. It doesn’t mean I expect the bushfire impact everywhere on the urban edge.10
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Clearly, before the January 2003 fires senior personnel of the Emergency Services Bureau recognised
and understood the risk of a potentially serious wildfire impact on Canberra during the 2002–03 fire
season.

7.3

Events on 13 January

Counsel assisting submitted that, by Monday 13 January 2003 at the latest, it was apparent to Mr
Castle, Mr Lucas-Smith and others there was a real risk that the fires might reach the urban area.
Two events that occurred on that day are cited in support of that submission.11

7.3.1

The first request for Commonwealth assistance

The first relevant event of 13 January was a request Mr Castle made to the Commonwealth for
assistance in relation to the fire effort. This was the first of a number of such requests, and it was
sent at 10.55 am. It followed up a verbal request Mr Castle made the previous evening. He
sought helicopters and bulldozers in a situation he described in the following terms:
There are currently these uncontained bushfires within the ACT that are threatening the
ACT water catchment areas. Another large fire just outside the ACT border to the
north-west is also causing serious concern with a further fire in NSW just to the southwest of the ACT. Containment of the fires has been unsuccessful to date due to the
remote and difficult terrain. ACT Government resources are severely stretched
responding to both the ACT and assisting with the NSW fires … [the McIntyres Hut]
fire is very large and with a wind change and no containment poses a substantial threat
to the ACT.12

At 11.55 am that day Mr Castle gave an interview on ABC Radio 666 in which he confirmed that
the fires burning around the area were ‘uncontained’ and serious. He went on to say the fires
were susceptible to wind change and ‘our most prevailing wind is from north-north-westerly and
that gives us 180 degrees and would bring the fires back into us and back onto us in a much
wider front. So that’s the concern we actually have’. Mr Castle conceded that the ACT
emergency services did not have enough resources to cope with the fires and, referring to the
McIntyres Hut fire, burning north-west of the ACT border, said, ‘With prevailing winds from
that direction, [that fire] would come back on a very large front’. In response to a question from
the interviewer about whether the fires could come as far as Canberra and threaten the city if the
wind did swing to the north-west, Mr Castle replied:
I wouldn’t want to be that dramatic. What we actually try to do is establish a series of
containment lines between that, but you are talking about fairly significant fires, and at
the moment, of course, whilst people can see them as smoke, smoke is, as you
indicated, going away from us, so they don’t look particularly large from down in the
urban area, but they could present quite a significant impact, but there’s a lot between
where they currently are and the urban edge.13

It thus appears clear that Mr Castle held the view that if particular conditions prevailed and the
fires were not contained they could reach the edge of Canberra.

The Canberra Firestorm: Inquests and Inquiry into Four Deaths and Four Fires between 8 and 18 January 2003

45

Similarly, in evidence to the inquiry Mr Lucas-Smith said he had come to the view by the
morning of 13 January that the ACT fires and the McIntyres Hut fire could pose a risk to
Canberra. When questioned on this, he said, ‘It is a matter of trying to work out at the end of the
day how far it could actually go without any intervention and with worst-case weather and
whether or not we are going to get that sustained. The potential exists for it to go all the way
through to the Pacific Ocean’.14
Mr Lucas-Smith went on to say that he did not believe this to be a realistic prospect because he
had confidence in the success of the firefighting effort.15 This claimed optimism about the
firefighting effort must be set against a background of a significant escalation in the size of all
the fires, which by 13 January had been burning for five days, a lack of success in containment
efforts, and dire weather predictions, all of which were known to Mr Lucas-Smith.16

7.3.2

A telephone call from Mr Cheney to Mr Lucas-Smith

The second event counsel assisting submitted as being materially significant is a telephone
conversation between Mr Lucas-Smith and Mr Cheney. In evidence, Mr Cheney said the
conversation took place on 13 January, in the ‘afternoon towards the evening’.17 Counsel
representing Mr Lucas-Smith submitted that the telephone conversation with Mr Cheney
occurred on 14 January.18 Mr Lucas-Smith agreed, however, that he had spoken with Mr Cheney
on 13 January.19
Mr Cheney’s evidence was that he rang Mr Lucas-Smith and ‘advised him that I was going to be
asked questions by WIN Television and I expressed my opinion to Peter that, if they asked me, I
would have to tell them that in my opinion it was a very dangerous situation and that these fires
were likely to burn into Canberra’.20
Later in his evidence Mr Cheney said he thought he also used words such as ‘if we get westerly
winds, the fire would burn into Canberra’ because he believed a westerly wind would eventuate
at some time before the fires were brought under control.21 He also said the conversation was
serious, and he wanted Mr Lucas-Smith to know that he had been approached by the press and to
give Mr Lucas-Smith his opinion.22 Mr Cheney gave evidence that Mr Lucas-Smith’s response
was ‘That’s fine, Phil. That’s our opinion too’, and he understood from that comment that the
Emergency Services Bureau was fully aware of the potential.23
Mr Lucas-Smith agreed that he had had a telephone conversation with Mr Cheney but at first
disagreed that Mr Cheney told him it was likely the fires would burn into Canberra.24 He did
concede, however, that his recollection of the conversation was not as good as Mr Cheney’s.25
Mr Lucas-Smith said he advised the planning meeting held at 4.00 pm on 14 January of his
conversation with Mr Cheney. The minutes of that meeting record, ‘Mr Cheney stated that any
strong westerly gusts of wind could turn the fire towards urban areas’.26 Mr Lucas-Smith then
acknowledged that Mr Cheney had referred to the fire reaching the urban area. The handwritten
notes of that meeting confirm that Mr Cheney had said strong gusts of wind from the west would
bring the fire ‘into Canberra City’.27 Mr Lucas-Smith then agreed that Mr Cheney, for whom he
had the utmost respect as a fire behaviour expert, had in fact expressed this opinion to him.28
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Mr Lucas-Smith said he added Mr Cheney’s comments to his own thinking. He also said, ‘I
looked at it from a realistic point of view at that particular time and, of course, I had confidence
in our people to actually undertake the job of intervention’.29 Additionally, in his statement
Mr Lucas-Smith said, ‘We discussed the media release by Phil Cheney who had stated that any
strong westerly gusts of wind could turn the fire towards the urban areas, although this potential
had already been recognised at the meeting’.30
Submissions on behalf of Mr Lucas-Smith state that, after being referred to the notes made at the
planning meeting, Mr Lucas-Smith acknowledged that Mr Cheney might have referred to the
possibility of the fire burning into Canberra.31 The submissions then state:
The discussion with Mr Cheney could only be material information if Mr Cheney had
told Mr Lucas-Smith something he did not already know. Mr Cheney did not. It is
nowhere suggested that Mr Lucas-Smith did not know that it was possible that the fires
could come into Canberra under the influence of westerly or north-westerly winds.
Mr Lucas-Smith did not say that this information was something with which he
disagreed or that it was a revelation to him. Quite the reverse … he acknowledged that,
on 13 January, it occurred to him that McIntyre’s Hut could be a risk to Canberra.32

It was further submitted that, although Mr Lucas-Smith recognised the potential existed for
strong westerly winds to bring the fire into Canberra, and that this potential was also recognised
by those who were at the 4.00 pm planning meeting on 14 January, he did not at the time believe
the scenario was realistic.33
I reject this further submission as being inconsistent with the facts in evidence. It is clear from
the evidence that Mr Lucas-Smith and other personnel at the Emergency Services Bureau
considered and recognised the potential risk of fire entering the urban area under the influence of
strong westerly or north-westerly winds.

7.4

Events on 14 January

During the morning of 14 January 2003 Mr Castle was again interviewed by ABC Radio 666,
and he commented about concerns that a wind change could see new outbreaks from the
McIntyres Hut fire and that strategies were being developed to deal with that eventuality. He also
said all the fires were growing.34

7.4.1

The morning planning meeting

A planning meeting was held at 9.30 am on 14 January and notes were taken of the discussion.
Mr McRae informed the meeting that north-westerly winds were expected that day, changing to
easterly in the evening. He asked a representative of the Bureau of Meteorology to attend the
Emergency Services Bureau the following day, to brief him on weather conditions and then
attend the planning meeting.
The forecast north-westerly wind that afternoon was the first such wind since the fires had
started burning and caused the Belconnen area to be engulfed in smoke. Mr Castle noted, ‘It
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blanketed Belconnen and there were reports of burnt ash in yards etc. That heightened the media
interest in the fires because it brought the smoke much more into Canberra’.35

7.4.2

The afternoon planning meeting

The planning meeting held at 4.00 pm received reports on fire operations associated with the
three fires in the ACT and the situation with containment efforts. Mr McRae expressed his
concern about holding the containment lines around the Stockyard Spur fire and noted various
alternatives for where that fire might run if it crossed the Cotter River. He also predicted—
rightly—that the Stockyard Spur fire and the Mount Gingera fire would join, which they did at
about 2.00 am that night.36
The minutes of the meeting record Mr McRae reporting on the forecast weather conditions:
The inversion level today made fire behaviour hard to predict. Long term weather
outlook details the temperature for Saturday at 35 degrees, with temperatures for
Sunday, Monday and Tuesday being hot with stronger north-westerly winds. Mr McRae
stated this forecast indicates that strategics will be harder to complete and hold after
Friday evening.37

The minutes also record discussion of Mr Lucas-Smith’s telephone conversation the previous
day with Mr Cheney. Under the heading ‘Media’ the minutes note:
Peter Lucas-Smith stated that Phil Cheney (fire behaviour expert) has conducted an
interview with WIN TV. Mr Cheney stated that any strong westerly gusts of wind could
turn the fire towards urban areas. There are currently no westerly winds forecast. There
was discussion regarding appropriate media response. Tim Keady suggested that while
the westerly wind direction would make operations difficult, we are currently
implementing measures to control this possibility.38

Independent notes of the meeting, made by Ms Jillian Ferry and Ms Kate Keane, employees of
the Emergency Services Bureau, both include a reference to Mr Castle asking, if the fires were
not contained, what wind change or direction would bring the fires into the city or endanger the
urban area. He is recorded asking which winds were the more threatening, to which Mr Tim
Keady replied westerly winds.39
The minutes and the notes appear to record the sum total of the discussion of Mr Cheney’s
concerns about the fire risk, apart from noting that the Emergency Services Bureau was to be the
source of advice to the public if there were any threat from the fires.
Counsel assisting submitted that, instead of examining Mr Cheney’s view and debating the
seriousness of the risk to the urban area, the meeting instead focused on what response should be
made to the media in the event that Mr Cheney’s comments on television aroused increased
interest. Counsel assisting further submitted that the oral evidence of the people present at the
meeting was unsatisfactory because of the generally poor recollections about the meeting and the
witnesses’ unhelpful responses.40
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A review of the evidence on this supports the submissions of counsel assisting:
•

Mr Keady said, ‘I think it is more likely that I queried what would have been or what was
the response to the suggestion that there was a problem emerging, and the note takers
possibly documented it in a way that may not have been accurate. But I don’t have a
recollection of it, I am sorry’.41 He questioned the accuracy of the minutes while at the same
time saying he had no memory of the discussion.

•

There is a reference in the notes to Ms Marika Harvey fielding questions, yet Ms Harvey
had no recollection of whether or not she attended the meeting.42

•

Mr Graham had no recollection of that part of the meeting where Mr Cheney’s conversation
with Mr Lucas-Smith was discussed, but he knew about it from Mr Lucas-Smith telling him
the day before. Further, he said he might not have been there for that part of the meeting.43

•

Mr Ingram recalled that Mr Cheney was to speak to the media but did not recall any
discussion about Mr Cheney’s prediction.44

•

Ms Keane and Ms Ferry clarified their notes but could recall little of the discussion.45

•

Mr Lucas-Smith said there was a discussion about the level of threat and the prospect that
the fire might affect the urban area, because ‘that was the whole reason for raising it within
the planning meeting’.46 He accepted that if certain combinations of events happened, given
the size of the fires, there was a significant risk at least to the western side of Canberra.47 In
connection with discussion about media interest, Mr Lucas-Smith also said, ‘I have no doubt
that Mr Cheney’s comments, if they had gone to air, would have sparked a lot more media
interest in those aspects, and I think they were formulating a response’.48

•

Mr Castle had a generally poor recollection of the discussion. He knew Mr Cheney and was
aware of his expertise. He could not remember if it concerned him that Mr Cheney was
saying that fires would come into Canberra under the influence of westerly winds. He said,
‘I don’t think it changed the level of understanding that I already had’.49 Mr Castle had no
recollection of what was meant by the note ‘ESB to be reasonable advice re threat’ but said,
‘I don’t think it would surprise me to be trying to ensure that the advice is coordinated, if
there is advice going’.50 He could not recall any comment made by Mr Keady but, in
response to a comment that he (Mr Castle) was ‘the officer ultimately responsible for
keeping the public informed about threats to the public’, he replied that he was part of a
department and reported to Mr Keady, who reported to ‘ministerial level’, and it ‘all forms
part of the process’.51 Ultimately, Mr Castle said the fire ‘could, uncontained, depending on
the strength of the winds, the vegetation in between and all those caveats’ come into the
city.52

•

Mr McRae had difficulty recalling some of the details of the discussion.53 He did, however,
recall it being said that Mr Cheney’s view was that strong gusts of wind from the west
would bring the fires into the city. His reaction to this information was ‘… anyone is entitled
to have an opinion. If we need to manage this fire, we need to have people come in and help
us with the detailed planning we are doing … I was concerned that he was going to the
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media and I was concerned that, if he had information that could assist us, he wasn’t
bringing it to us’.54 Mr McRae regarded Mr Cheney’s information as unhelpful because,
Mr McRae said, ‘We needed detailed analysis of the weather sequence, detailed analysis of
the fire behaviour. It’s a very complex area. Just a single opinion wasn’t going to be of any
help to us’.55 He said he did not disagree with Mr Cheney’s opinion, but it was of no value
to them. He did not see a risk from westerly winds because he said strong gusts from the
west were not expected. Mr McRae said many factors needed to be considered when
determining fire behaviour. He did not note the possibility that under north-westerly winds
and hot conditions the McIntyres Hut fire could burn over the border and affect the city. He
said he had no basis for identifying that possibility.56 And he did not expect the McIntyres
Hut fire to break its containment lines and did not expect it to make a run of such magnitude
that would bring it into the city. Consequently, those possibilities were not part of
Mr McRae’s planning by the end of 14 January.57
In their submissions counsel representing Mr Lucas-Smith conceded that Mr Cheney had told
Mr Lucas-Smith something he already knew. Further, the possibility that fires could come into
the urban area had been recognised by those who attended the planning meeting on the afternoon
of 14 January.58
It appears, however, that, although most senior personnel at the Emergency Services Bureau
recognised this potential threat, Mr McRae did not. His analysis was indicating something to the
contrary and, notwithstanding Mr Cheney’s expertise in the field, he did not contact Mr Cheney
to seek an explanation, a reason for Mr Cheney’s views, or any additional information.
Mr McRae, in effect, ignored Mr Cheney’s expert opinion.
I have concluded from the evidence that:
•

Mr Cheney did inform Mr Lucas-Smith that the fires would burn into Canberra under the influence
of strong westerly or north-westerly winds.

•

Mr Cheney’s opinion about the threat of the fires was brought to the attention of those who were
present at the ESB planning meeting on the afternoon of 14 January 2003.

•

Mr Cheney’s opinion was ignored or dismissed by senior personnel of the Emergency Services
Bureau.

7.5

Events on 15 January

7.5.1

The morning planning meeting

At the 9.30 am planning meeting on 15 January Mr Graham reported that the Stockyard Spur and
Mount Gingera fires had joined overnight. Mr Ian Mason from the Bureau of Meteorology told
the meeting that the weather conditions expected for Friday to Monday 17 to 20 January 2003
were strong winds from the north-north-west gusting to 50 kilometres an hour on Friday and
60-plus kilometres on Monday, temperatures in the mid to high 30s, low humidity, and a very
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low dew point. The minutes of that meeting recorded, ‘The weather briefing would indicate that
Monday is the … deadline to secure operational strategies’.59
The information provided about the weather suggested that Saturday 18 January would be a bad
fire day and that Monday 20 January would be even worse. Both Mr Lucas-Smith and Mr Castle
understood this.60 It would appear that, despite the comments recorded in the minutes, senior
ESB personnel recognised that the operational deadline was the night of Friday 17 January.
Mr Graham recognised that the forecast weather conditions would put pressure on containment
lines.61 Mr McRae recognised that the conditions forecast would combine to create extreme fire
danger; he said in evidence, ‘I had already told people they should aim to have things finished
before Friday afternoon. What I am saying here is it is a true deadline. On Monday, if they
haven’t done it, you are going to wish you had done it, basically’.62
I have concluded that senior personnel of the Emergency Services Bureau, including Mr Castle and
Mr Lucas-Smith, received from the Bureau of Meteorology information suggesting that Saturday
18 January 2003 and Monday 20 January 2003 would be days of extreme fire danger for Canberra.

7.5.2

Mr Lucas-Smith’s meeting with Mr Koperberg

Some time later that morning, Mr Lucas-Smith met with Mr Phil Koperberg and other NSW
personnel involved in fighting the McIntyres Hut fire. The meeting took place in Queanbeyan,
and there are some discrepancies in the evidence of those present as to exactly what was said and
by whom. According to Mr Lucas-Smith’s statement, Mr Koperberg and others ‘expressed great
confidence they had the [McIntyres Hut] fire contained and that it was not going to be an issue
for the ACT’.63 On the other hand, Mr Koperberg’s statement summarised the meeting as
follows:
Upon Mr Lucas-Smith’s arrival we discussed the progress being made on the
containment of fire on both sides of the ACTNSW border. Advice provided earlier by
the Bureau of Meteorology was discussed in some detail. The Bureau of Meteorology
had been suggesting for some days the possibility of extreme fire weather for Saturday
18 January 2003. I expressed concern during this briefing about potentially serious
implications for the western suburbs of Canberra were the fires not to be contained
before the onset of predicted weather. I considered that, were the forecast conditions to
prevail, a significant threat existed to the ACT if the fires currently being worked on
were not completely contained by 18 January, and I subsequently expressed this
concern both at the briefing and during the course of media interviews on the same
afternoon.64

In his evidence, Mr Lucas-Smith said he did not recall Mr Koperberg expressing concern about
the western suburbs of Canberra. Mr Koperberg said in his evidence he did not accept that
anyone at the meeting said the McIntyres Hut fire would not be a problem for the ACT. He said,
‘We consistently stated that, whilst the McIntyre’s Hut fire was contained, we also harboured the
view that it would only remain contained if the forecast conditions did not prevail’.65
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Mr Lucas-Smith said he was told of Mr Koperberg’s statement to the media on the afternoon of
15 January, in which Mr Koperberg said, among other things, to the ABC:
This is probably the worst threat to this part of the state in many, many decades. The
Brindabella Complex of fires are certainly a potential threat to some very valuable
assets, not the least being some mature pine forest on the border of Canberra, and
indeed, the ACT itself. Given the fact that the weather is going to deteriorate at the
weekend and possibly quite severely, the job is still ahead of them.66

Mr Lucas-Smith said he was surprised by this statement but did not ring Mr Koperberg to
question him because he understood Mr Keady was intending to speak with Mr Koperberg.67
That conversation never occurred.68
Mr Koperberg conceded later in his evidence that he may well not have mentioned the western
suburbs of Canberra specifically as being affected by the fire. Mr Lucas-Smith did, however, say
that, as at 15 January, if the fires were not contained he had concerns about their impact on the
western suburbs.
Chapter 5 provides a detailed consideration of the evidence on this matter, and it is not necessary
to repeat it in its entirety here. Given the contradictions in the evidence and the varying
reliability and accuracy of individual recollections, it is impossible to determine precisely what
was said at the meeting on 15 January 2003. It is a fact, though, that on the afternoon of
15 January, regardless of what he said to Mr Lucas-Smith at their meeting earlier that day,
Mr Koperberg did make a public statement in which he expressed his serious concern about the
fire invading Canberra during the coming weekend.
Additionally, counsel representing Mr Lucas-Smith submitted on his behalf:
Mr Koperberg’s warning about a possible impact upon Canberra was not news to
Mr Lucas-Smith. He knew of this possibility already … Mr Lucas-Smith knew before
he spoke to Mr Koperberg that the fires had the potential to impact upon the Canberra
urban area. It was not a revelation to him’.69

There is no dispute that, in the discussion between them, Mr Koperberg offered Mr Lucas-Smith
NSW resources for deployment in the ACT to assist with the firefighting effort.70

7.5.3

Further ACT requests for Commonwealth assistance

There were other noteworthy events on 15 January. At 1.00 pm Mr Castle made two further
requests to the Commonwealth for physical assistance, seeking provision of a 30 000–litre water
tanker to fill portable water reservoirs and an extension of the Defence Force resources that were
already participating in firefighting operations. Mr Castle provided the following information in
these requests for assistance:
Two of the three fires have now joined, forming two large fires. The weather forecast
for the weekend and early next week predicts temperatures in the high 30s with strong
winds gusting to over 60km/hour from the north-west, causing concern for the ACT
urban environment. The current inversion layer has reduced visibility preventing aerial
water bombing operations, which has impacted on the ACT’s ability to implement
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successful control strategies. A civilian helicopter accident occurred on Monday,
seriously injuring the pilot and putting the helicopter out of action, which also reduced
the aerial fire fighting capability.
Operations for nearby NSW fires are now impacting on ACT operations, and vice
versa, requiring significant coordination.71

The requests refer to the expansion of the fires, the unfavourable weather forecast, problems with
firefighting operations and, significantly, ‘concern for the ACT urban environment’. Mr Castle
agreed in his evidence that, with the potential for the forecast wind change, his degree of concern
for the urban area was no longer small.72
Mr Lucas-Smith did not agree with Mr Castle’s description: he said he felt ‘we still had potential
for intervention if we got the resources that we needed’.73 It was put to him that the risk to the
ACT urban area was ‘a distinct possibility if certain things happened’, and he replied:
In relation to the Bendora and Stockyard fires, if they were under a north-west wind
influence, they were going to be pushed further to the south and south-west; if they
went due west the Bendora fire certainly had the potential to impact upon the southern
suburbs of Canberra and rural properties, which is our first concern.74

Having identified that risk, Mr Lucas-Smith was asked whether warnings were being issued to
the people who lived on the rural properties, and he said he was ‘not aware of any direct things
that were put in place to provide those warnings, other than the media stuff that was already in
place and the fact that a lot of those rural people were a part of the volunteer brigade system
anyway’. He agreed that warnings should have been issued to those people at this stage and said
he assumed that responsibility for the lack of warnings was his. He added that the ESB Media
Unit is part of the Planning Section and should obtain advice from that section. Mr Lucas-Smith
also agreed that, at least at that date, ‘our media arrangements and our advice to the community
was sadly lacking’.75

7.5.4

The afternoon planning meeting

The minutes of the planning meeting held at 4.00 pm on 15 January record Mr Lucas-Smith
reporting that a request for NSW assistance had been accepted, but there is no reference to his
discussions with Mr Koperberg and others earlier that day about the risk to Canberra suburbs or
the concern about the McIntyres Hut fire breaching its containment lines.
Mr Graham reported on the containment work, which had not been completed and was running
up against time limits. Mr McRae reported, ‘Monday will potentially present the worst fire
weather forecasts seen in a long time. The Fire Danger Index is forecast to be within the range of
110–140’. He added, ‘We need to be as ready as possible for these extraordinary conditions’.
Monday was identified as having the worst weather potential, with a one-in-20-year fire forecast
and a one-in-40-year fire weather forecast.76
Mr McRae described in his statement what he meant by his report to the meeting:
I commented on what should be understood by it. In particular I said words to the effect
of ‘Gentlemen, we currently have the worst situation you will see in your careers. And
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you have just heard a forecast for the worst fire weather you will experience in your
careers. Do the maths’.
I then elaborated on this broad statement by explaining that we could expect large fire
runs from any of the fires in a south-east direction. However, this was a comment about
possibilities commencing at the earliest on Saturday and I therefore did not speculate on
where these fire runs might occur pending developments over that day and the
following two days. I said that the big question was when over the 4-day period 18–21
January 2003 these adverse weather conditions would occur.77

The minutes also record that Mr McRae ‘warned that if the fire reached any of the worst case
containment lines, then there are potentially public land, infrastructure, property and assets
impacted upon’.78
Additionally, Mr McRae’s evidence was that the McIntyres Hut fire could be in the ACT in less
than an hour if it had a big run to the south-east. His planning was taking into account the
possibility of that fire breaking out at various points from containment lines, and he referred to
the primary problem being the fire entering the ACT pine plantations; he agreed the fire would
then be difficult to stop, regardless of any containment lines between the forests and the
plantations.79
Mr McRae said his projections did not go as far as identifying the possibility of the McIntyres
Hut fire breaching the containment lines, running through the ACT pine plantations and
threatening the urban area. He said the situation was unstable and dynamic and this made
predictions unreliable. He also said, however, when asked whether he thought there was any
possibility that any of the fires might affect the urban area, ‘My feeling was that by Monday
there would be a likelihood of that’.80 He did not use those words to tell anyone of his views,
‘but the general terms I was using in the planning meeting were telling people that Monday was
when things would be most dangerous’.81

7.5.5

A media release by the NSW Rural Fire Service

The NSW Rural Fire Service issued a media release during the afternoon of 15 January. It was
headed ‘RFS crews sent to assist with ACT fires’ and contained the following statement: ‘The
current weather forecast, and the fact that vegetation in the southern part of NSW and the ACT is
extremely dry, means the potential for fire to impact on increasingly more populated areas is
very high’.82
Both Mr Castle and Mr Graham said they had not seen the press release on 15 January, and
Mr Graham acknowledged it would have been useful had they seen it.83 Mr McRae did not recall
seeing the press release, or others that were issued, because he did not monitor NSW Rural Fire
Service media releases. He said he obtained his information about the efforts with the McIntyres
Hut fire at the planning meetings.84
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7.5.6

Mr Jeffery’s warning

Tharwa resident Mr Val Jeffery mailed a letter to people in his local area on the afternoon of
Wednesday 15 January. He did this on his own initiative as captain of the Southern Districts
Bushfire Brigade because he was concerned about the progress of the fires:
I’d been elected as captain of the brigade. I believed by being elected I had an
obligation to protect my area from fires in all manner of means. And with my
experience, I believe I had an obligation to my community to let them know and warn
them … I was certain in my own mind that these fires would impact on our area. The
only thing as far as I could see that was going to stop them was rain, and that was
unlikely’.85

Mr Jeffery’s letter contained information about the location of the fires and the expected west to
north-west wind change and a serious warning that it would be impossible to hold the fires
within containment lines when they broke out of the mountains. Mr Jeffery nominated the
following Monday or Tuesday as the most likely days. He added, ‘When these fires break out of
the mountains they will burn virtually all our country. Suppression forces will be overwhelmed
so you will need to ensure that you are well prepared to protect your own property and this can
be very successful with a few simple precautions and preparations’. There followed suggestions
on what measures residents should take to protect property, and he added, ‘I don’t want to alarm
people, just to forewarn you’.86

7.5.7

A telephone conversation between Mr Graham and Constable Byrnes

At about 5.30 pm on 15 January Constable Jason Byrnes of the Australian Federal Police
telephoned the Emergency Services Bureau and spoke with Mr Graham about whether the police
needed to be involved in traffic operations because of a back-burn that was planned on the
Brindabella Road. In that conversation Constable Byrnes said to Mr Graham, ‘Obviously our
bosses are a little bit concerned now. They’re sort of worried that Canberra is gonna burn’.
Mr Graham replied, ‘Yeah, well it’s not beyond possibility on Saturday or Monday’.87
When questioned about his remarks, Mr Graham said he was not referring to the fires burning in
the city; rather, he had in mind the areas towards and up to the city. This does not make sense. If
Mr Graham was thinking of Canberra in terms of the wider area outside the city, a large part of
that area was already burning and had been burning for the preceding eight days. He was present
at the planning meeting, which had probably just finished, and had heard Mr McRae’s
predictions. He heard Mr Mason report earlier in the day on the weather forecast for the period
until Monday 20 January—high temperatures and north and north-west winds. Mr Graham might
well have thought, as he said, and hoped, that the fires would be contained in the grasslands, but
I do not accept that he was referring only to the non-urban area in his conversation with
Constable Byrnes.
By late afternoon on 15 January 2003 senior personnel of the Emergency Services Bureau were
in receipt of information that either confirmed or was the basis on which they formed certain
views about the risks of the fires.
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I am satisfied that:
•

By late afternoon on 15 January 2003 Mr Castle, Mr Lucas-Smith, Mr McRae and Mr Graham each
recognised that the fires—including the McIntyres Hut fire—presented a serious risk to Canberra
and to rural settlements west of the urban area.

•

Mr Castle, Mr Lucas-Smith, Mr McRae and Mr Graham each acknowledged the risk to the urban
area if certain conditions prevailed, but Mr McRae considered that Monday 20 January 2003 was
the probable day of impact.

7.6

Events on 16 January

7.6.1

The Cabinet briefing

At about 9.00 am on 16 January Mr Castle, Mr Lucas-Smith and Mr Keady briefed the ACT
Cabinet. Among those present at the meeting were the Chief Minister, Mr Jon Stanhope; the
Treasurer, Mr Ted Quinlan; the Health Minister, Mr Simon Corbell; the Police and Emergency
Services Minister, Mr Bill Wood; the Chief Executive of the Chief Minister’s Department,
Mr Robert Tonkin; the Cabinet Secretary, Mr Mark Kwiatkowski; and Cabinet Secretariat
Officer Ms Claire Wall. In his statement Mr Castle said:
This briefing comprised information about the fires, what assistance had been sought
from the Commonwealth and mechanisms of that process, and the continuing liaison
with NSW. Potential vulnerable areas were identified in broad terms. There was
discussion as to the process of declaring a State of Emergency. I went on to advise the
cabinet of the process involved in that eventuality. We offered advice on the potential
risk to urban areas due to the extent of the fire front.88

Mr Castle had prepared a briefing paper the night before the meeting. Mr Lucas-Smith saw the
paper before it was distributed at the meeting and agreed that its contents were appropriate.89 The
meeting lasted about 45 minutes and several matters were discussed. The evidence those who
attended the meeting gave in relation to the discussion often varies on important matters because
some of the discussion could not be recalled. As a result, the most reliable sources of information
about what was discussed and what was brought to the attention of the Cabinet are the written
records—the briefing paper prepared by Mr Castle; notes taken by Mr Tonkin, Mr Kwiatkowski
and Ms Wall; the subsequent Cabinet Minute Decision No. 0516; and ABC news footage and
audio of parts of the briefing.
The briefing paper contained information on the history, size and operational strategies relating
to the Bendora and Stockyard Spur fires. It also noted:
McIntyre’s fire to the north-west has secure containment lines to the south and east
following back-burning operations. However, with stronger winds from the north-west
there is always the potential for spotting over the containment lines which has potential
serious impact to ACT forest pines and subsequently the urban area.90
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Under the heading ‘Planning contingencies’ the paper noted that Friday 17 January was the first
deadline for securing operational strategies because of the likely wind change. Below that, under
the heading ‘Assets under potential threat’, was a list that read, ‘Cotter catchment area; ACT
pine forest plantations; isolated communications infrastructure; Tidbinbilla Nature Reserve;
Tidbinbilla Tracking Station; Rural Leases; Urban edge’. There is a summary of the weather
forecast for Thursday 16 January through to Monday 20 January—strong, gusting winds from
the north-north-west, high temperatures, low humidity—and an additional notation for Monday
20 January: ‘This is very unusual and severe hot dry weather currently being described as a one
in 40 year event’.
A map attached to the briefing paper showed the location of all the fires, including the McIntyres
Hut fire, and their position in relation to Canberra. The map also showed that the Stockyard Spur
fire covered 3500 hectares, the Bendora fire 2100 hectares, and the McIntyres Hut fire an
estimated 9100 hectares.
Mr Tonkin made notes about ‘one in 40 year weather. Already a one in 20 year fire event’ and
‘Uriarra Forest is at 70 per cent risk. Cost to date is at least $1m. Cost could go beyond the
$4.78m disaster threshold’. Under the heading ‘Decisions’ he noted ‘c. note that public
information system will be activated as required by Emergency Services in consultation with [the
Department of Urban Services], d. note that if situation deteriorates, the [Chief Minister] can
declare a state of emergency with Murray as Controller’. He also noted, ‘… Cabinet and [Chief
Minister] to make decision on choices of assets to be protected or abandoned’ and that the Chief
Minister would be acting Minister for Emergency Services in the following week.91
In his notes, Mr Kwiatkowski referred to the weather report and, in particular, remarked that
Monday would be an ‘extreme situation’. He also noted that the McIntyres Hut fire was about
1 to 2 kilometres from the ‘nearest forest’, that ‘spotting is main problem and can occur over
several kms’, and that Mr Keady had said something about ‘urban firefighters’ and the urban
periphery being another important potential effect. Mr Kwiatkowski further noted, ‘Principal
threat to major infrastructure and urban is McIntyre Bendora – Tidbinbilla TS [Tracking Station]
threat. May need to be very quick decisions made depending on where to deploy resources’.
There is also a reference to a question from ‘MFP’ [presumed to be a reference to the Minister
for Police and Emergency Services, Mr Wood] about State Emergency Service capacity, that
SES assistance could be used if necessary around urban areas, and that there was discussion
about declaration of a state of emergency, which ‘would be called when getting major
infrastructure loss’.92
Ms Wall noted that there was discussion about the costs of the fires to date and the
Commonwealth options available for providing assistance. She noted, ‘If defence aid to civil
community then it doesn’t cost the ACT. Can ask ADFA for ambulance if necessary’. There is
also reference to Cabinet being recalled if necessary to make a quick decision on priorities about
assets to save and there being a 40–60 per cent chance that a state of emergency would have to
be declared. Ms Wall further noted, ‘Suburbs of greatest risk—Dunlop, Weston Creek’.93
Cabinet Minute Decision No. 0516, relating to the briefing on the fire situation, noted the advice
provided by the ESB officials, the advice on costs incurred, and that a public information system
had been made ready and would be activated as required by the Emergency Services Bureau. It
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also noted arrangements for declaration of a state of emergency if the situation deteriorated and
the need to recall Cabinet if decisions had to be made about abandoning or protecting specific
property or assets.94
From the briefing paper and other documents created for and as a result of the briefing, it is
readily apparent that the following matters were brought to the attention of Cabinet members and
were subjects of discussion:
•

The weather forecast for the coming five days was alarming.

•

The weather and fire risk situations were described as a one-in-40-year event and a one-in20-year event respectively.

•

The fires were formidable in size and growing.

•

It was part of a planning contingency, and presumably an expectation, that the fires, in the
ACT at least, would almost double in size, from 5600 hectares to 10 445 hectares if they
were kept within the then current containment lines.

•

The cost to that point was about $1 million, but there was an estimate that it could more than
quadruple to beyond the $4.78 million disaster threshold.

•

There was a warning of the potential for spotting from the McIntyres Hut fire in the event of
stronger winds from the north-west. Such winds were predicted for the ensuing days.

•

There was a warning that spotting from the McIntyres Hut fire had the potential to seriously
affect ACT pine forests and the urban area.

•

It was noted that the McIntyres Hut fire was already 1 to 2 kilometres from the nearest forest
and that spotting can occur over several kilometres.

•

Among the areas—or assets, as they were called—that were listed as being under potential
threat were rural leases and the urban edge.

•

Dunlop and the suburbs of Weston Creek were mentioned as being at greatest risk.

•

There was discussion about assistance from the State Emergency Services, if necessary,
around the urban areas.

•

Reference was made to ‘urban periphery’ and ‘urban firefighters’.

•

There was discussion about Commonwealth resources that could be called on to assist.

•

There was discussion of the procedures for declaring a state of emergency and the situation
in which this would need to be done.

•

The likelihood of a state of emergency needing to be declared was assessed as between
40 and 60 per cent.

•

There was discussion of ‘major infrastructure loss’.
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•

There was discussion of the need to recall Cabinet in the event that decisions had to be made
to abandon or protect specific property or assets.

It is difficult to reconcile some of the evidence given by witnesses who attended that Cabinet
briefing meeting with the notes of the discussion and the information that was provided to them.
Mr Stanhope was the only Minister who gave evidence before the inquiry. At the time of the
firestorm on Saturday 18 January, he was Chief Minister, Attorney-General (with responsibility
for the Department of Justice and Community Safety) and acting Minister for Police and
Emergency Services (in the absence of Mr Wood, who was on leave). Mr Stanhope said in
evidence he ‘did not believe that the state of my concern and the concern of any of my
colleagues on Thursday was materially different than the level of concern or alarm that we would
have felt or held on Monday [13 January]’.95
He had no specific recollection of particular words used at the briefing or of reading about the
spotting potential of the McIntyres Hut fire and the possible serious impacts of that spotting; nor
had he any memory of anyone raising with him the prospect of fire reaching the suburbs.
Mr Stanhope said there was no discussion of threat to the urban area in terms of ‘real
possibility’; instead, he said such discussion was in terms of nothing more than a ‘theoretical
possibility’.96 He did, however, concede that he was concerned about the fire situation because it
was serious. Nevertheless, it was his evidence that, on the basis of the information he had
received in the days before the Cabinet briefing and:
… the nature and tone of the briefing that Cabinet was receiving … this was not at that
time a real live possibility [the fire actually burning into the Canberra suburbs], that it
was not a possibility of any high expectation … I don’t think it had occurred to me at
that stage that there was any possibility that the fire would cause damage within the
suburbs of Canberra. I simply had not reached that state of understanding. I did not
have that mindset. I had not received advice that led me to believe that this fire would
destroy property within the suburbs of Canberra.97

Mr Stanhope said there was no discussion about warning the residents of Dunlop and Weston
Creek—despite the evidence that these areas were mentioned as being at greatest risk.98
In his evidence, Mr Tonkin said, ‘The potential impact of the fire coming closer to the city
certainly was discussed’.99 He had, however, no recollection of Mr Keady making reference to
‘other potential effects’, ‘urban periphery’ or ‘urban firefighters’.100 Mr Tonkin did not recall
being particularly concerned about the reference in the briefing paper to ‘potential serious impact
to ACT forest pines and subsequently the urban area’ because, he said, ‘of the overall context in
which it was presented. It wasn’t stressed as an area … of significant concern in the
presentation’.101 He recalled ‘a general discussion about the whole western extremity of the
territory which runs from Dunlop to Southern Tuggeranong’ but did not recall a specific
reference to Dunlop or Weston Creek or any discussion about warning the people who lived in
those areas.102 Mr Tonkin said discussion of the declaration of a state of emergency was simply a
discussion of the process, and no particular reason or situation was cited where this may have
been needed.103
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Mr Keady generally had a very poor recollection of the details discussed at the briefing. On his
evidence, it was his idea to brief Cabinet because:
… we were already aware that we had a very serious fire situation on our hands. It was
certainly the worst that had occurred in my time in Canberra and it seemed as bad or
worse than anyone else could recall. To the extent that the suggestion has been made
here that the situation is very serious and likely to get worse, I think we were already
aware of that.104

Mr Keady could not recall Mr Castle’s comment in the ABC news footage of a one-in-20-year
fire; nor could he recall (in contrast with Mr Kwiatkowski’s notes relating to Mr Keady) mention
of the urban periphery and urban firefighters or a reference to Uriarra forest being 70 per cent at
risk. He recalled discussion about when a state of emergency should be declared but did not
recall the detail, apart from reference to the possibility of a loss of power supply to the ACT.
Mr Keady was sure that the possibility of fires entering the urban area was discussed.105 But,
when asked if he remembered a discussion about Dunlop and the suburbs of Weston Creek being
at greatest risk, he said, ‘No, I don’t particularly. I suppose, depending on what kind of scenario
one was working to, they were the areas that—no, I don’t’.106 He could not recall the Chief
Minister, or any other Minister, asking questions about the probability of impact on the suburbs
or for any other information about the nature of any impact.107
On the question of warnings—apart from the notation on the Cabinet minute that ‘a public
information system has been put in place …’, which appears to be a reference to Canberra
Connect—Mr Keady could not recall any discussion about warning the people of Canberra.
When asked why, after the Cabinet briefing, the people in the suburbs could not have been told
there was a potential for serious impacts from the McIntyres Hut fire, he replied, ‘There is no
reason why not. I guess the more relevant issue is any reason why. I think at that stage the level
of risk didn’t appear sufficiently high enough’. Although he accepted that it might have given
people an advantage to prepare, he also said:
The question might arise about what it was we could say to them. Particularly given
that the inevitable demand would be for more specific information—times, likely
impact and that kind of thing—which I don’t think anybody at that stage would have
been in a position to provide.108

Mr Keady saw no disadvantage in the people being given the same information as had been
given to Cabinet. He said, however, that the Cabinet members had been briefed on the basis of a
worst-case scenario, which at that stage was not within the realm of immediate expectations: ‘It
was a discussion which was intended to canvass it widely, the possibility. There is a difference in
terms of people’s mindset at the time between possibilities and probabilities. It wasn’t at that
stage a probability’.109
Mr Castle also had difficulty recollecting many details of the Cabinet briefing—even when they
related to the items listed in the briefing note he had prepared. His evidence on some matters was
inconsistent, vague and confusing. For example, he agreed that the ABC footage showed him
referring to one-in-40-year weather conditions and a one-in-20-year fire event, yet later in his
evidence he was unsure whether he created the impression that the then current forecast
conditions pointed to a fire event worse than the December 2001 fires.110 He could not recall
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what was discussed, if anything, about Mr Lucas-Smith’s meeting the previous day with
Mr Koperberg and other NSW personnel concerned with the McIntyres Hut fire, and he agreed
there was no reference in any of the notes to any detail about what was said at that meeting.
Mr Castle could not remember what was said, presumably by Mr Keady, about the urban
periphery or urban firefighters, but he did recall that there was discussion about the possibility of
the fire affecting the urban area, although he could not recall what was said or by whom.111
Similarly, he did not remember that Dunlop and Weston Creek had been mentioned as being at
greatest risk, but he accepted that it was said—‘because someone has written it down’—despite
not knowing who said it or even if it had been him.112
Mr Castle did not recall any discussion about the need to warn the people of Canberra and
thought it was not discussed. He said there was talk about the Canberra Connect system being
used to inform the public but no discussion of when it was to be activated. The discussion about
declaring a state of emergency was, he said, focused on the process.113 He did, however, think
that a state of emergency would be declared in circumstances of ‘widespread impact, widespread
disruption on a very large scale’, and he agreed that one such circumstance would be impact on
the urban area.114
Counsel representing Mr Castle submitted that it was wrong to suggest ‘that Mr Castle at any
stage in his evidence equated the possibility of a declaration of a state of emergency with an
impact by fire on the suburban area’.115 They submitted that when Mr Castle was asked questions
about ‘impact on the urban area’ he understood that to be impact not by fire but, instead, by a
loss of power in the event of the fires disrupting supply to the Macgregor Power Station. Further,
Mr Castle’s references to ‘widespread impact, widespread disruption on a very large scale’ and
‘major infrastructure loss’ were references, they submitted, to power loss—not loss by fire.
Counsel referred to evidence from Mr Keady and Mr Stanhope in support of their submission
that discussion about the need to declare a state of emergency was directly related to the
possibility of power loss and not fire invading the suburbs.116
I do not accept this submission. It is contrary to common sense and contrary to the evidence. I
am willing to accept that concern about the impact of the fires on Canberra’s power supply might
well have been one matter in Mr Castle’s mind during the briefing of Cabinet. But I do not
accept that it was the only, or even the predominant, matter. He made no reference to it in his
briefing paper and gave evidence that his recollection, such as it was, of the discussion about
declaring a state of emergency centred around the process involved. There is a reference in
Mr Kwiatkowski’s notes to ‘Macgregor sub-station plus lines leading into’, but it is a comment
attributed to ‘MFP’ (in context, Mr Wood, as Minister for Police and Emergency Services) and
appears earlier in the briefing. There is a later reference to a comment by Mr Castle to ‘provide
explanation of when emergency declaration might be made’, but this follows references to
‘urban periphery’, ‘urban firefighters’ and ‘principle threat to major infrastructure and urban is
McIntyre Bendora – Tidbinbilla TS [Tracking Station] threat’. None of the other notes makes
mention of the power station or concern expressed for the power supply. The Cabinet minute
refers to the declaration of a state of emergency under the heading ‘Noted that if the situation
deteriorates’.
Further, in the course of oral submissions counsel assisting commented that counsel representing
Mr Castle had misquoted the transcript by selectively leaving out two questions asked of
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Mr Castle in the middle of the questions counsel relied on to support their argument. Those
questions make a direct reference to ‘widespread’ meaning to include impact on the urban edge
or urban community and the fires.117
As noted, before the briefing paper prepared by Mr Castle was distributed, Mr Lucas-Smith saw
it and thought it appropriate.118 He was asked, ‘So I take it by the 16th at 9.30 am or indeed when
this briefing was finalised, it was now recognised that there was a potential serious impact to the
urban area of the ACT?’ Mr Lucas-Smith replied, ‘Well, yes. I suppose that is the simple answer
to your question. But it needs to be also put in the context … I am painting a worst-case scenario
to the best of my ability’.119
He agreed that the potential for fire to reach the urban area existed if things went wrong with the
weather, containment lines and resources and that members of Cabinet were very interested in
this. He did not recall many questions being asked about Mr Castle’s notation on the briefing
paper about the McIntyres Hut fire and ‘potential serious impact to ACT forest pines and
subsequently the urban area’. He was asked, ‘This briefing makes it clear, doesn’t it, that as at
the morning of 16 January there was now a recognised potential serious impact to the ACT urban
area? That can be taken to be, can’t it, the state of mind or the state of the situation within the
ESB on the morning of the 16th?’ And he replied, ‘Eventually, if intervention failed’.120 He was
then asked, ‘The Government itself was on notice that people within your office and you as a
corporate group thought that was now a serious potential?’ And he replied, ‘The potential
existed, yes’.121 He added:
I would have thought that if I was making a statement to Cabinet, and I thought that the
most serious potential for impact on the urban edge existed, I would have made it far
more prominent than make it the second last dot point. What I was saying there quite
clearly, in my view, is that there are all these other areas of potential threat, which
particularly included rural assets of some sort. However, we can’t deny the fact that it
could reach the urban edge.122

Mr Lucas-Smith could not recall any questions being asked or any discussion about the need to
warn people of the existence of the threat.123
On the evidence before me, I am satisfied that:
•

On the morning of 16 January 2003 Cabinet members—including Mr Stanhope, who was Chief
Minister and Attorney-General with responsibility for the Department of Justice and Community
Safety (which also organisationally housed the Emergency Services Bureau)—were told that there
was serious potential that the fires would affect assets in the ACT; among these assets were pine
plantations, Tidbinbilla Nature Reserve, Tidbinbilla Tracking Station, rural leases, and the
Canberra suburbs.

•

Dunlop and Weston Creek were the areas identified as being at greatest risk.

•

No specific warnings were issued to people living in those areas identified as being at greatest risk,
and no general information about the serious risk was made known to the people of Canberra.
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7.6.2

The morning planning meeting

The morning planning meeting of 16 January was opened by Mr Graham at 9.30, and he gave an
update on fire operations. There was a report on the weather forecast for the following seven
days; it did not suggest any major change to the outlook that predicted north to north-west winds
with strong gusts on Saturday and Monday. Under the heading ‘ACT Fire Brigade operations’
the minutes of the planning meeting record, ‘The ACT Fire Brigade is focussing on outlying
structures and there will be a planning meeting this afternoon to discuss the potential for a
Structural Rural Task Force. The ACT Fire [Brigade] and ACT Ambulance Service are to meet
to discuss urban contingencies’.124
Mr Graham recalled that there was some discussion about formation of the task force, but he
could not remember what was said about urban contingencies and did not know why the Fire
Brigade and Ambulance Service were discussing this. Nevertheless, he did agree that the
reference in the minute did suggest recognition of a potential threat to the urban area.125 He did
not recall anyone speaking with him on the Wednesday afternoon or that morning about the
information in the Cabinet briefing paper referring to potential serious impacts on ACT forest
pines and subsequently the urban area, and he said he still believed that Saturday would be a bad
day.
Mr McRae was at the meeting. He did not remember whether there was any discussion of the
timing of any anticipated impact but did say, ‘My expectation would be we were still telling
them Monday was a likely day for the impact’.126 Mr McRae said in his evidence that it was
important for the Fire Brigade and the Ambulance Service to plan for impacts on the urban
environment.
Mr Ian Bennett (at that time Commissioner of the ACT Fire Brigade) also attended the meeting,
and he informed those present that Mr Lucas-Smith would be providing a briefing to
representatives of the Fire Brigade and the Ambulance Service that afternoon. He recalled that
the discussion of urban contingencies concerned ‘looking at the possibility of establishing strike
teams that were going to respond outside our primary jurisdiction, and whether or not we had the
appropriate resources in order to do that’. He could not recall any discussion of contingencies in
the context of a threat to the urban environment; nor could he remember being told there was a
threat to the urban area.127

7.6.3

The midday press conference

At noon on 16 January Mr Castle and Mr Lucas-Smith gave a press conference on the progress
of the fires and the firefighting operations. Counsel assisting submitted that, in saying in
response to a question, ‘At the moment I don’t think that there’s any threat to the urban areas’
and other similar comments128, Mr Lucas-Smith was being untruthful about his real state of mind
in relation to the threat to the urban area and that the information was in stark contrast to that
provided to Cabinet a few hours earlier.129
On the other hand, counsel representing Mr Castle and Mr Lucas-Smith submitted that
Mr Lucas-Smith ‘clearly intended to convey [his] assessment of an element of risk if not
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immediately, in the very near future’. They provided several examples of words and statements
used by Mr Lucas-Smith to support the submission:
•

Friday and Saturday to be difficult fire management days

•

‘an interesting thing to watch’ whether containment lines could be held

•

reference to speaking with the NSW Rural Fire Service about evacuations in the Brindabella
Valley

•

comment that there was still a long way—over 20 kilometres—between the fires and the
Canberra urban area

•

the critical and desperate need for assistance from NSW firefighters to help with finalising
control lines before weather conditions deteriorated

•

reference to the next five days being critical

•

response to a question that the closest property under threat was in the Brindabella Valley.130

His counsel referred to these statements by Mr Lucas-Smith as being evidence of his view that
there was a potential risk to the urban area but that it was not ‘at the moment’ and that
intervention would succeed.
The difficulty with this submission is that at no time did Mr Lucas-Smith say at the press
conference what is conceded to have been his view—namely, that there was a risk of a
potentially serious impact on the urban area. None of the comments referred to by Mr LucasSmith’s counsel is sufficient to convey to people that there was a risk of the fires reaching the
suburbs. In fact, what Mr Lucas-Smith said could well be seen as being to the contrary,
conveying the message that the fires were a long way from Canberra and that hope of bringing
them under control was high. He said there would be more thick smoke during the coming days
but that the fire had a long way to travel before it ‘starts to threaten the ACT community’. He
also said about 8 kilometres of back-burning was still needed at the south-east corner of the
Stockyard Spur fire in order to create a safe edge and that he was ‘very hopeful that the work
that we’ve put in will be sufficient to hold those fires and also to ensure that we don’t get too
much long-distance spotting out of the fires by stuff that will still be burning inside when these
strong winds and very hot temperatures start to come forward’.131 Mr Lucas-Smith said the
Bendora, Stockyard Spur and McIntyres Hut fires were all burning well inside the established
control lines. Comments were made about the expected deterioration in the weather and difficult
times ahead in the next five days. In my view, however, a comparison of the records of the
comments made at the Cabinet briefing and the comments made at the press conference shows
that the threat from the McIntyres Hut fire—which at the Cabinet briefing was described as
having a ‘potential serious impact [on] ACT Forest pines and subsequently the urban area’—was
greatly played down at the press conference, when there was no mention of any potential threat
to the urban area.
If it was Mr Lucas-Smith’s intention to convey to those present at the press conference that there
was an element of risk to the urban area in the very near future, as his counsel submitted, this
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intention also appears to have been lost on the media. An article by Megan Doherty in the
Canberra Times the following morning reported on the press conference and quoted Mr LucasSmith saying, ‘At the moment I don’t think there is any threat to the urban edge’.132
Mr Lucas-Smith gave evidence that on the night of 16 January it was genuinely his state of mind
that there was no threat to the urban edge of Canberra.
Mr Castle was asked by counsel assisting about Megan Doherty’s report in the Canberra Times
and Mr Lucas-Smith’s comments. It was suggested to Mr Castle that the quote attributed to
Mr Lucas-Smith—that he did not think there was any threat to the edge of Canberra—was
simply wrong. Mr Castle agreed that it appeared so.133 Mr Castle could not explain what
Mr Lucas-Smith might have been thinking when he made that comment or why he made it.134
Mr McRae also was asked to comment on whether or not he agreed with Mr Lucas-Smith’s
comment to the media that, as at midday 16 January, there was no threat to the urban area. He
replied that he needed to know what was meant by the word ‘threat’. He was given a definition
of ‘a risk of some harm at some point in the future; in a broad sense it is something that is in
prospect’, to which he replied that the definition did not help him, but he agreed that a threat was
something that might or might not eventuate. He also agreed that what he had identified as some
likely impact on the urban area on Monday was a threat of the fire burning in on that day.135

7.6.4

A briefing of the ACT Fire Brigade and the ACT Ambulance Service

At 2.00 pm on 16 January 2003 Mr Lucas-Smith briefed representatives of the ACT Fire Brigade
and the ACT Ambulance Service. He said the reason for the meeting was that ‘we needed to
engage the … ACT Fire Brigade into the arrangements because the potential existed for impact
on rural ACT … If rural property was to be threatened, it was a fire brigade issue and
responsibility’.136
Mr Lucas-Smith recalled talking about the weather and the forecast temperatures and winds and
said that Monday was predicted to be the worst day of fire danger in Canberra’s history. He
displayed a map of the ACT and marked where the fires were burning. He detailed a history of
the fires of 1939, 1952 and 1985 and said they had all started in the Brindabella Ranges and had
a major effect on the ACT, the 1952 fire coming through to the current Canberra Hospital site.
When examined on this, Mr Lucas-Smith he did not recall saying there was a fifty-fifty chance
the fires would break their containment lines under westerly winds but thought he would have
said there certainly would have been pressure on the containment lines because of the winds.137
There are discrepancies between the evidence of some witnesses who were present at the
briefing. Mr Peter Cartwright, a District Officer with the ACT Fire Brigade, attended that
meeting. His statement notes that Mr Lucas-Smith said the current fires could do the same as the
earlier ones he had detailed and that he then identified Weston Creek and Tuggeranong as being
at risk. Mr Lucas-Smith said he might have said this fire was doing the same kind of thing, but
he added that, although he certainly recalled talking about areas at risk, ‘… being that specific I
certainly don’t recall and I think it is doubtful that I would have said such a thing’. When asked
again whether he had said there were risks to the western suburbs of Weston Creek and
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Tuggeranong, he replied, ‘I cannot be definitive. I cannot remember what I said, but I certainly
find it doubtful that I would have included Weston Creek in any such statement’.138
Mr Cartwright also noted in relation to Mr Lucas-Smith during the briefing, ‘He advised that he
didn’t want to alarm the public and that this information was not to leave the room. If it got into
the media he would deny it’.139
Mr Lucas-Smith replied that he could not recall making a statement of that kind. Asked if he
denied making it, he replied, ‘I don’t know. I might have been—there might have been some
friendly discussion or even banter about it. But we were talking fairly frankly’.140 He later said
that there might have been discussion about a coordinated response to the media and that he
might have said something about concern at alarming the public, but he did not recall it.141
Similarly, he thought it very unlikely that he said the information should not leave the room and
he would deny it if it got to the media.142
Mr Lucas-Smith admitted he did not recollect making some of these comments, but he did not
deny he made them. Mr Cartwright was clear in his evidence that he made notes at the meeting
and then transcribed those notes into his diary the same evening.143 He agreed that he did make
some additions to the notes a few days later but that these primarily involved recording the
names of people who attended the briefing. Mr Cartwright had no doubt that what was being
discussed as a possible consequence of the fires was a risk to urban dwellings. When questioned,
he conceded that Mr Lucas-Smith did not say there was a possible risk from the Namadgi fire to
the western suburbs of Tuggeranong and Weston Creek.144 He agreed he had omitted to make a
note of references to the McIntyres Hut fire and what Mr Lucas-Smith had said about the threat
from that fire.
I do not, however, accept the submission of counsel representing Mr Lucas-Smith that, because
of an error and some omissions, the accuracy of Mr Cartwright’s notes and his evidence about
the other comments attributed to Mr Lucas-Smith should be doubted. Mr Cartwright’s account of
what Mr Lucas-Smith said about not wishing to alarm the public, naming suburbs at risk and not
wanting the information to leave the room has support from others who were present at the
meeting.
Mr Conrad Barr145 was the Station Officer in charge of the Fyshwick fire station. Acting
Superintendent Peter Newham had asked him to attend the meeting. Mr Barr provided a taped
record of interview that was tendered into evidence.146 He had taken notes during the meeting
and gave a very detailed account of the information Mr Lucas-Smith provided about the situation
with all the fires surrounding and in the ACT and the state of containment of those fires. Mr Barr
said:
He then spoke to some degree about where the New South Wales McIntyre’s Hut fire
would go with the wind pushing it and basically indicated it would come towards the
western suburbs of Canberra in the northern and central areas … He then went on to
talk about some issues that he said he didn’t wish to leave the room and I didn’t actually
take notes of those issues, however, I remember them very clearly. He spoke about his
assessment of the control lines that had been put around the ACT fires. And he
indicated that he believed that those … control lines, had a less than fifty per cent
chance of containing those fires … What he did then was he had … a map of the ACT
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… and he put that on the wall … He indicated where the fires were, where they’d
grown in the last few days … and it was on that same map that he indicated where the
McIntyre’s fire may come towards the city if it did and then he indicated where the
other two fires could possibly move and how they could then change with further wind
directions … Also in his discussion … Mr Lucas-Smith said—indicated that—…
statements he’d been making in the media … did not accurately reflect what his
assessment of the fires were … He didn’t indicate why he—his media statements were
different to what his beliefs he was sharing with us were but that’s what he indicated
and again that was one of the elements he said he didn’t want to leave the room.147

Mr Barr also said that Mr Lucas-Smith spoke about earlier fires that had burnt into the Woden
area, that he commented on the Rural Lessees Association members who were old enough to
remember the previous fires and who were advising others to evacuate the area in the path of the
fires, and that Mr Lucas-Smith thought this was not helpful in maintaining a calm public face.
Mr Barr said, ‘They weren’t all his exact words but that was the sentiment he conveyed’.148
In relation to comment about what Mr Lucas-Smith had said about the media, Mr Barr said:
I can’t remember his exact words but … the sentiments he expressed indicated that …
what he had been saying in the media did not accurately reflect his true assessment of
the situation of the threat … that it could possibly pose to the ACT … he didn’t say but
I was of the understanding that he had been downplaying what he was saying in the
media because he didn’t … wish to alarm the public unduly or something like
that …’149

Mr Lucas-Smith did not agree with Mr Barr’s assessment that he (Mr Lucas-Smith) was
presenting to the media a version about the threat of the fires that differed from the view he
actually held.150 Nor did Mr Lucas-Smith agree with Mr Ian McCleary’s151 recollection of what
he had said at the meeting. Mr McCleary, a station official, provided a taped record of interview
in which he said he recalled Mr Lucas-Smith saying there was a real possibility of the fire
entering the suburbs, and Monday was likely to be the worst day.152 He recalled a reference to
the western suburbs being at risk and a history of previous fires reaching the location of what is
now The Canberra Hospital. Mr McCleary said Mr Lucas-Smith used a map of the ACT to
indicate a worst-case scenario of fire impact and said the map was not going to leave his control
and he did not want that information released to the media at that time.153 He recalled a reference
to the suburb of Duffy and the western border area being at risk.154
Mr Peter Hobbs155 tendered a record of conversation in which he said Mr Lucas-Smith advised
that the information he was about to provide was not for public dissemination but only for the
use of Fire Brigade members when planning their involvement in the fire-suppression work. The
information was to be treated as confidential and was not to be used in a way that could create
alarm in the community. Mr Hobbs said they were informed that the containment lines were
fragile and that, with the forecast weather, there was probably a less than 40 per cent chance of
containing the fires within those lines over the weekend. The fires were described as being more
severe than those in 1939 and 1952 and they could burn as far into the ACT as had happened
before, to the current site of The Canberra Hospital, if they were not contained. Monday was
expected to be the worst fire weather conditions for 40 years and, if the fires did break their
containment lines, there was a high probability they would enter the Mt Stromlo pine plantation
and affect the Stromlo Observatory and settlement. Mr Hobbs said Mr Lucas-Smith had also
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said, ‘If these fires did reach the Mt Stromlo pine plantation … they would almost certainly get
into the Duffy pines and if that were the case we could expect fires to get into the suburbs’.156
In his evidence Mr Lucas-Smith agreed that he had thought potential existed for the fires to get
into the Stromlo pine plantation and affect the Stromlo Observatory and settlement, and he
agreed with Mr Hobbs that he could have said as much. He also agreed that he might have said
that if the fires did enter the Stromlo pines they would almost certainly enter the Duffy pines and
then move into the suburbs, but he did not recall having said this. When asked if he would allow
for the possibility that he did say that, Mr Lucas-Smith replied, ‘Oh well, as I have said, our
planning is already indicating to us that this is the case’.157 He also agreed with Mr Hobbs’
statement that ‘it was absolutely clear to everybody in the room at the time that the weather was
going to deteriorate across the weekend, but everybody expected Monday to be the very worst
day, and I believe that the people in the room were then thinking we had until Monday to prepare
for the onslaught’.158
Mr Tony Ross159, a District Officer with the ACT Fire Brigade, is another who provided a taped
record of interview. In it he said he recalled, among other things, Mr Lucas-Smith talking about
previous fires, showing a map of the ACT, and saying that extremely high winds from the northwest were predicted for Monday, which raised concern that, if the predicted conditions did
eventuate and ‘if the fires jumped their containment lines … they would get into the pine forests
around the ACT and with the strength of the winds he sort of mentioned to the effect that … the
Weston Creek area was the area of most vulnerability if it did happen’.160
Mr Lucas-Smith responded that he had been saying for a decade or more that if a fire were to get
into the Stromlo pine plantation, and particularly into the Narrabundah Hill area, the potential for
an impact on Duffy would be quite high.161 Mr Ross also said Mr Lucas-Smith explained that
nothing of what he was saying to those at the meeting was to leave the room.162 Mr LucasSmith’s response was again ‘No, I don’t recall saying that. But there was a fair bit of—as I said,
this was a discussion amongst firefighters—there was a fair bit of free discussion, and there was
a fair bit of humour, I suppose, added to the discussions at the end’.163
Mr Bennett was at the meeting, and he said Mr Lucas-Smith showed a map and outlined a
history of fires in the region in the past 70 years, saying one of the fires had reached the current
Canberra Hospital site. He recalled Mr Lucas-Smith discussing the potential of the fires in
Namadgi and the Brindabellas and saying the overall success of the various containment lines
would depend on the weather, which was expected to put pressure on those lines during the
weekend.164
Mr Bennett had a vague recollection of Mr Lucas-Smith telling those at the meeting how to treat
the information he was providing: ‘It’s my recollection that very early on in the meeting Mr
Lucas-Smith did make a reference that the information he was providing to us should not leave
the room’. He also recalled Mr Lucas-Smith using words to the effect that he did not want to
alarm the public and the media and he would deny the information if it reached the media. Mr
Bennett said, however, he took those comments to be in jest—a tension breaker, not a threat.165
Mr Bennett could not recall any specific areas being identified as at risk, but he said he had no
reason to doubt the information in the contemporaneous notes taken by Mr Cartwright, which
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referred to suburbs of Tuggeranong and Weston Creek.166 He said the information provided
alerted the ACT Fire Brigade to the need to ‘respond outside the interface area … but also in
preparation for any potential involvement closer to the city’. He left the meeting believing that
Monday was to be a day of probably the worst conditions ever experienced.167
Mr David Prince was Acting Superintendent of the ACT Fire Brigade. He attended the meeting,
and his statement notes that Mr Lucas-Smith said Saturday 18 and Monday 20 January would be
extreme fire danger days. He (Mr Lucas-Smith) spoke of the expected north-westerly winds
gusting up to 60 kilometres an hour on Saturday and said he had experienced a fire in the early
1980s in Bundanoon that had spotted 15 kilometres in strong winds. Mr Prince said he was
gravely concerned by this information because it meant the fires could jump their containment
lines.168 He recalled Mr Lucas-Smith referring to Mr Cheney’s comment that the fires would
reach the city under the influence of westerly winds and that Mr Lucas-Smith was concerned that
Mr Cheney was saying this to the public and being alarmist.169
Mr Prince also recalled Mr Lucas-Smith commenting that the information he was providing was
sensitive; Mr Prince added that they all realised this and did not want to alarm the media or the
public.170 Mr Prince further recalled Mr Lucas-Smith wanting to make sure he was the one who
would be authorising the release of information to the public and saying something ‘… along the
lines that he wanted to make sure that the information stayed within the room and that he
managed it—but I can’t remember the exact words’.171 Mr Prince said he did not feel himself
under any constraint in dealing with the information as he saw fit.172 He added that what was said
at the meeting was not recorded, but he recalled that both Mr Cartwright and Mr Barr took
numerous notes.173
Mr David Dutton was Operations Manager for the ACT Ambulance Service. He recalled the
discussion about the history of the fires in the ACT, and he understood that the Territory was
facing a serious threat.174 He said it would be unfair to say there was a prediction by Mr LucasSmith that the fires would reach Canberra, but ‘that was one of the scenarios that was presented
at the time’.175 In his taped record of interview Mr Dutton said two potential scenarios were
discussed that were identified as being of interest to ambulance operations: ‘… the first was the
potential for fire to enter the pine forests and rapidly progress towards Canberra and in particular
the urban fringe. There was also concern for rural communities to the south of Canberra,
particularly in the Naas Valley’.176 Mr Dutton said he left the meeting with the distinct
impression that the fire could move close to or reach the urban fringe.177 He could not recall
anything being said about information being restricted or kept within the room, and he felt he
was not prevented from using it if he wished.178 He did not take notes at the meeting.179
Mr Michael Collins, District Officer and Fire Safety Officer, recalled Mr Lucas-Smith providing
a situation report and some background from the time the fires started on 8 January. He said in
his taped record of interview:
Within the ACT border there were three fires that were largely out of control and
uncontained at that time. And on the day he spoke to us they were still uncontained and
burning freely. Despite this, his resources were providing some type of an indirect fire
attack on the fires and they were trying to put containment lines through but it didn’t
feel as though [they] would be able to provide some type of full-frontal fire suppression
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on it or direct attack. He was able to impart to us a warning that there was a possibility
that these fires could impact on the urban infrastructure. He gave us examples of
previous fires that had done so … Peter … provided some type of level of comfort or he
qualified those large … large fire movements into the urban infrastructure by stating
that due [to] today’s technology, our awareness of the fires, our planning and the
resources we had available that that was less likely to occur in today’s environment …
But he did state to us—he did warn us—that there was a possibility that the fires could
break through and come up.180

Mr Collins also recalled comments Mr Lucas-Smith made about the weather: ‘He didn’t mean to
alarm us in any way or to be an alarmist but he provided us with quite a good warning that on
Monday due to the weather these fires might impinge on the urban infrastructure’.181 Mr Collins
did not recall Mr Lucas-Smith making reference to any particular suburbs or locations where the
fires could impinge182 because, Mr Collins said, ‘Peter was being very careful in not creating
undue alarm … but at the same time covering his duty of care and his role as an Incident
Commander to warn other agencies of what this fire could possibly do. So there was a fine
balance between not meaning to alarm us but providing us with a warning to empower us to
make some decisions’.183
In evidence presented to the inquiry on 17 May 2004 Mr Collins said he left the 16 January 2003
briefing session with the impression that the probability of the fires breaking containment lines
and making the runs Mr Lucas-Smith had described was low. But this is at odds with the
statement in his record of interview dated 28 March 2003:
I can recall that as a result of what he [Peter Lucas-Smith] said that the people in the
room—they were all concerned about this fire and that it would impact on our area of
jurisdiction, that being the urban area, and that, yeah, so that there was an air of, I don’t
know, concern about these fires as a result of Peter talking to us.184

On the question of the sensitivity of the information provided at the meeting, Mr Collins said
Mr Lucas-Smith was ‘very careful in not leaving any evidence or anything that could fall into
inappropriate hands … very careful not to be an alarmist but careful in passing on the situation to
us’.185 Mr Collins said he could not recall any discussion about how the information from
Mr Lucas-Smith was to be treated.186 In answer to a question about whether or not the media
should be told, however, Mr Collins said, ‘… I got the impression that Peter was concerned that
the information he’s imparting to us shouldn’t be passed on to the media’.187
Mr Peter Newham did not recall much of the discussion about Canberra fires of earlier times but
did understand from Mr Lucas-Smith’s comments that it was a genuine possibility that the fires
would breach the containment lines and that intervention by firefighters would not have a
significant impact.188 Mr Newham also recalled Mr Lucas-Smith saying ‘he thought it would be
difficult to contain this [sic] particular fires—the fires in the Namadgi, in the mountains’.189
Mr Newham did recall some discussion at the meeting about suburbs at risk but could not recall
who raised it and what was said.190 He also recalled that it was his view that there was ‘a strong
possibility that the fire would break out of the Namadgi’.191 In his evidence on 11 May 2004 he
said he could not recall any discussion about information not leaving the room or not being
passed on to the media or about alarming the public, but he did not deny this was said.192
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Nevertheless, in his record of interview dated 18 March 2003 he did say that Mr Lucas-Smith
might have said something like ‘Look this is what I’m telling you … I’m briefing you and the
information is pretty much for the people in this room’.193
Counsel for the ACT submitted that, in the light of the apparently competing versions of what
Mr Lucas-Smith said in his briefing to fire brigade and ambulance personnel, there is scope for
genuine misunderstanding. They submitted that a reasonable construction of what Mr LucasSmith meant when he spoke about dissemination of information was that this should be done by
the Emergency Services Bureau. The problem with this construction is that it is not supported by
the evidence. No person who attended that meeting—not even Mr Lucas-Smith—provided
evidence that Mr Lucas-Smith said the Emergency Services Bureau would inform the public and
the media of the information he was imparting, and no one present understood this to be what he
was saying.
In addition to submitting that I should have serious reservations about Mr Cartwright’s evidence,
counsel for Mr Lucas-Smith submitted that there was nothing sinister in any comments
Mr Lucas-Smith made. Counsel’s focus appeared to be on what was meant, rather than what was
said. Nevertheless, counsel submitted the following:
•

that Mr Lucas-Smith achieved the objective he set out to achieve—to inform the ACT Fire
Brigade and the Ambulance Service of the risk and what might be required of them194

•

that those who attended the meeting ‘were alerted to the fact that there was a risk of fire to
the urban area and that the Brigade and Ambulance set about making preparations to deal
with this risk’195

•

that ‘the extent to which the risk of an impact on the urban area was conveyed was
consistent with Mr Lucas-Smith’s understanding of the risk at that time’196

•

that after the briefing the ACT Fire Brigade and the Ambulance Service set about making
various preparations197

•

that Mr Lucas-Smith thought there was potential for an impact on rural property in the
ACT198

•

that Mr Lucas-Smith acknowledged that containment lines would be under pressure—
although he did not recall saying there was a fifty-fifty chance they would be breached199

•

that Mr Lucas-Smith acknowledged that the bottom end of the Tuggeranong area was at
risk200

•

that ‘Mr Lucas-Smith suggested that there may have been some friendly discussion or banter
about not alarming the public’201

•

that ‘Mr Lucas-Smith thought it unlikely that he said the information he was imparting was
not to leave the room … [and] thought it was “very unlikely” that he said that he would deny
it if it got into the media’202
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•

that Mr Lucas-Smith acknowledged there was ‘the potential or possibility that property
would be affected by the fire’203

•

that Mr Lucas-Smith acknowledged ‘that if the fire got into the Stromlo pine plantations and
the Narrabundah Hill the potential [for] impact on Duffy would be quite high’204

•

that Mr Lucas-Smith believed there was a possibility the fire would affect property205

•

that any discussion about dissemination of information was meant to convey the message
that such information should be disseminated through a single channel.206

All the foregoing are concessions but do not reflect the entirety of the evidence given by
Mr Lucas-Smith and other witnesses.
It was also submitted that the term ‘urban interface’, as used in the briefing, could have meant
the area between the mountains and the built-up areas, rather than the suburbs207, and, in
connection with Mr Cartwright’s notes, that even if those words were an accurate record of what
Mr Lucas-Smith said ‘those words cannot have been intended to have been interpreted
literally’.208 And, more curiously, counsel for Mr Lucas-Smith submitted that, in the course of
being cross-examined on his evidence, Mr Lucas-Smith tended to use words such as ‘I certainly
don’t recall’, which counsel submitted was evidence of an intention by Mr Lucas-Smith to
dispute the proposition that was put to him.209 The first two of these submissions are without
substance and the last is plainly incorrect, as is evident from the context of the statement made
by Mr Lucas-Smith. It is important to set this statement out in its entirety because the meaning is
clear.
Counsel assisting was questioning Mr Lucas-Smith about the notes Mr Cartwright made:
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Q:

His [Mr Cartwright’s] statement and note indicate that you advised the meeting
that you did not want to alarm the public and the media about the risk. His note
records that the information that you were providing was not to leave the room.
His note also records that you said that you would deny it if it got to the media.
Then his written note, the next thing that he writes in handwriting is ‘suburbs at
possible risk from the Namadgi fires were the western suburbs of Tuggeranong
and Weston Creek. Is that correct, Mr Lucas-Smith?

A:

No. I certainly don’t recall it being in that sort of context, no.

Q:

You know why this is important, so I want to be clear about your answer. Did you
say that there were risks to the western suburbs of Weston Creek and Tuggeranong
at the meeting?

A:

I cannot be definitive. I cannot remember what I said, but I certainly find it
doubtful that I would have included Weston Creek in any such statement.

Q:

Did you in the course of this meeting say that you did not want the public alarmed
and that the information which you were imparting at this briefing was not to leave
the room?

A:

I certainly don’t recall making that sort of a statement.
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Q:

Do you deny making it?

A:

I don’t know. I might have been—there might have even been some friendly
discussion or even banter about it. But we were talking fairly frankly. I find it
interesting, because the whole reason I called this meeting was to actually engage
the fire brigade into the process and to try and bring them on board. Why would I
say it is not to leave the room? I am having difficulty thinking about the logic of
that.210

Contrary to the submission of counsel representing Mr Lucas-Smith, what Mr Lucas-Smith is
saying in response to the questions just quoted is ‘I certainly don’t recall’, ‘I don’t know’, ‘I
cannot be definitive’. It is wrong to suggest that these responses represent Mr Lucas-Smith
disputing the propositions. He is not making any denials; he is simply saying he cannot
remember. Throughout the inquiry many such responses were made by several witnesses.
On the evidence before me, I am satisfied on the balance of probabilities that Mr Lucas-Smith
did brief the ACT Fire Brigade and the ACT Ambulance Service in the terms of Mr Cartwright’s
evidence, which is supported by other witnesses. I found Mr Cartwright an impressive and
credible witness. No motive was suggested for his having fabricated his notes or his evidence.
The attempts to have his evidence discredited failed. The lengthy cross-examination of
Mr Cartwright by counsel representing Mr Lucas-Smith in relation to the accuracy or otherwise
of his note on ‘suburbs at possible risk from Namadgi fires’ achieved little in the end because
Mr Lucas-Smith himself could not recall what he had said. There most probably was a reference
made to ‘Namadgi’ because both Mr Newham and Mr Bennett recalled it being said.
Furthermore—unlike Mr Cartwright and the other witnesses who prepared statements or
participated in recorded interviews within two or three months of the fires—Mr Lucas-Smith did
not submit his statement until 14 October 2003, after the inquiry had begun. There is no
reference in his statement to the briefing of Fire Brigade and Ambulance Service officers; nor is
there reference to briefing Cabinet members or the police. I consider the evidence of those who
made statements closer to the date of the event and recorded their recollections more reliable
than that of Mr Lucas-Smith, who made no mention of the briefing in his statement and who
admitted in evidence, frankly, that he could not recall much of what was discussed.
I am satisfied that:
•

On 16 January 2003 Mr Lucas-Smith briefed members of the ACT Fire Brigade and the ACT
Ambulance Service about the serious possibility that the fires would break their containment lines
and reach urban areas some time on Saturday 18 January or Monday 20 January.

•

Mr Lucas-Smith told the people who attended the briefing on 16 January that the information he
was providing to them about the serious risk of the fires reaching the suburbs was not to ‘leave the
room’. This remark was not said in jest.

•

Mr Lucas-Smith said the reason for keeping the information from the media was to avoid alarming
the media and the public.
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7.6.5

A briefing of the Australian Federal Police

Shortly after the briefing to the ACT Fire Brigade and the ACT Ambulance Service, Mr LucasSmith, accompanied by Mr Castle and Mr Bennett, briefed the Australian Federal Police. The
briefing was attended by Chief Police Officer John Murray and Commander Mandy Newton.
Ms Keane also attended.
The meeting lasted about 45 minutes and was started by Mr Castle, who said in evidence he
believed he would have provided broad information about the potential serious impacts on ACT
forest pines and subsequently the urban area.211 He said he believed he would have followed the
broad content of the briefing paper he had prepared for Cabinet and that he did not think he gave
Chief Police Officer Murray or Commander Newton a copy of that paper but had it with him:
I believe I used this document. But I don’t believe I gave them a copy. I believe they
used the same broad map. So I would have enunciated the locations and so forth. But I
may also have given them the feedback that New South Wales were confident in
relation to McIntyres.212

When cross-examined about his evidence, Mr Castle admitted, however, he had no recollection
of having the Cabinet briefing paper in front of him at this meeting and he could not recall the
exact words he used to describe the location of the fires—or, indeed, anything else he said.
Importantly, Mr Castle admitted that his belief that he told AFP members of a risk to the urban
area was probably an assumption on his part. He also could not recall informing Chief Police
Officer Murray or Commander Newton about the information on page 2 of the Cabinet briefing
paper, which contained the material about the risk from the McIntyres Hut fire and assets under
threat.213
Mr Lucas-Smith arrived at the briefing shortly after it had begun. He said he provided
information about the developing fire situation to the west and the possibility of high fire risk in
the coming days because of the weather forecast of high temperatures and high winds. He agreed
that he said the weather would create a moderate risk, escalating to severe on Sunday and
Monday 19 and 20 January.
Mr Lucas-Smith said he provided no documents to Chief Police Officer Murray or Commander
Newton and did not know whether others had provided documents to them.214 He was asked to
comment on a statement Chief Police Officer Murray made about the briefing, to the effect that
there was no reference to the possibility of urban areas being under threat. Mr Lucas-Smith was
asked if Chief Police Officer Murray was right: ‘He could very well be. I may not have
mentioned that’.215
Mr Lucas-Smith agreed, however, that the police would need to be involved if the fires reached
the suburbs.
Mr Bennett could not recall if there was any discussion at the briefing about the probability of
the fire entering the suburbs; nor could he recall any mention of a state of emergency being
considered and discussed earlier that day in the Cabinet briefing.216 Similarly, Ms Keane had no
memory of any discussion about risk to the suburbs from the fire or about the declaring of a state
of emergency.217
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Chief Police Officer Murray said he did not obtain from the briefing the sense that the fires
presented a high-risk or emergency situation. He did say it was clear from the briefing that there
was a threat to rural property but not to the pines or urban areas.218 Chief Police Officer Murray
said this information would have been crucial to him. He said he was not given a copy of the
briefing paper provided to Cabinet and was not told of the discussion about suburbs identified as
at risk or the potential state of emergency.219 He said the situation was being ‘played down’, and
he was being led to believe that it was a rural matter and everything was under control.220
Commander Newton’s evidence about the briefing largely mirrors that of Chief Police Officer
Murray, which none of those present appears to dispute. Commander Newton said if she had
been informed of the potential risk to the pines and the suburbs she would have acted differently:
I would have escalated our activities from a holding perspective far higher than we did
at the time. We would have activated the Police Operations Centre much earlier. We
would have a planning team preparing plans in consultation with the Emergency
Services Bureau personnel.221

Counsel assisting submitted that the AFP was not briefed on the risk to the urban area because of
the concern on the part of Mr Castle and Mr Lucas-Smith that the information would become
public. Further, they submitted that, had the AFP been told a genuine risk existed at that time, the
question of informing the public would have arisen earlier and certain actions would have been
taken earlier, for example:
a.

the AFP would have activated the Police Operations Centre either late on 16
January or on 17 January;

b.

as a result, plans would have been developed by the AFP, in consultation with the
ESB, over the course of 17 January on community information and warnings;

c.

inevitably, in the course of that planning, the ESB and AFP would have discussed
and resolved well in advance of the crisis, questions over the AFAC [Australasian
Fire Authorities Council] stay or go early policy and briefed AFP members
accordingly;

d.

timely resolution of questions over the AFAC policy would have ensured that a
more ordered process would have been in place in the afternoon of 18 January,
giving greater opportunity for residents to stay and protect their homes or gain
access to their homes through roadblocks to fight spot fires and flare-ups sooner
after the worst of the fires had passed; and

e.

it is likely that, with the AFP fully engaged in the process of community
information a day in advance, opportunities for AFP members to be involved in
door-knocks and other similar information dissemination processes would have
been identified and implemented, as occurred at the time of the December 2001
fires.222

Counsel for the ACT submitted that the briefing Mr Castle and Mr Lucas-Smith gave to the AFP
on 16 January was inadequate but added that it is speculative to say that the AFP would have
taken the action submitted in the paragraphs just quoted.223
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Counsel for Mr Castle and Mr Lucas-Smith submitted that there was no conspiracy and no secret
about the situation because, among other things, a member of the AFP, Sergeant Kirby, attended
ESB planning meetings as the AFP Liaison Officer—although his first attendance was at the
planning meeting at 4.00 pm on 16 January. Counsel did not deny that Chief Police Officer
Murray and Commander Newton were not told about a threat to the urban areas because, it was
submitted, Mr Lucas-Smith’s main concern was the ACT rural properties. It was also submitted
that, contrary to the submissions of counsel assisting, there is no clear evidence of precisely what
the AFP would have done had they received information detailing a greater risk to the
suburbs.224
The submissions of counsel for Mr Castle and Mr Lucas-Smith fail to deal with some important
matters. First, why were the Chief Police Officer of the ACT and his Commander of Operations
not given the information that had earlier been conveyed to Cabinet members, urban firefighters
and ambulance personnel? To say the reason for this is that Mr Lucas-Smith was primarily
concerned with rural properties is naïve: Mr Lucas-Smith had not told the people living in these
areas either. It is incomprehensible that Mr Castle discussed with Cabinet the possibility of
having to declare a state of emergency and recall Cabinet, yet made no mention of this to Chief
Police Officer Murray, who was the person who would become Territory Controller in the event
of such a declaration. If it had been given the information that had earlier been given to the
Cabinet, the ACT Fire Brigade and the Ambulance Service, surely the AFP would have acted
differently. With the limited information it had received, the AFP had no reason to do more than
it actually did at that time.
I am persuaded by the submissions of counsel assisting—which are also consistent with the
submissions of counsel for the AFP—that, had the AFP been fully and frankly informed by
Messrs Castle and Lucas-Smith, it is more likely than not the AFP would have done the
following:
•

activated the Police Operations Centre virtually immediately, or at least by the following day

•

begun work with the Emergency Services Bureau to develop community information and
warnings

•

closely considered the pros and cons of the Australasian Fire Authorities Council policy on
‘stay or go’

•

disseminated information throughout the AFP, to alert the force to the serious situation that
was likely to develop in the following days.

Lest there be any doubt on this point, I note that the ACT Fire Brigade and the Ambulance
Service began preparing for the imminent emergency immediately following the briefing they
had received from Mr Lucas-Smith on 16 January. There is no reason to believe that a highly
professional organisation such as the AFP would not have acted in the same way as the Fire
Brigade and the Ambulance Service; that is, it too would have begun to prepare for the
emergency.
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On the evidence, I have concluded that:
•

At a briefing on 16 January 2003 Mr Lucas-Smith and Mr Castle did not inform Chief Police Officer
Murray and Commander Newton that there was a serious risk of fire reaching the Canberra
suburbs on Saturday 18 January or Monday 20 January 2003.

•

This was a grave omission: it exacerbated the confusion and chaos that subsequently occurred
during the evacuation of residents fleeing the fires.

7.6.6

A telephone conversation between Mr Lucas-Smith and Mr Jeffery

At about 12.30 pm on 16 January 2003 Mr Jeffery sent an email to all the operational members
of his brigade. The text was as follows:
The Chief Fire Control Officer Peter Lucas-Smith has asked me to pass on to all
involved his thanks for all your work on these fires. The facts of the situation [are] that
despite a massive effort now, even if the fires are controlled before the bad weather that
is forecast for Monday, Tuesday arrives, containment lines will not be deep enough for
the fires to be held. I believe, (and the [Chief Fire Control Officer] also), that the fires
will escape from the mountains. The only question is, really, when and where and in
how big the fronts are. I have advised all the residents of the district of this and warned
them. Please look closely at your availability over the next few days. At this stage I
expect that I will need some bodies on standby over the weekend and if the weather
comes as forecast, every available body on Monday and Tuesday so please look
carefully at your commitments over that period.225

Mr Jeffery said Mr Lucas-Smith had telephoned him on either 15 or 16 January to pass on his
thanks to the members of the brigade for their efforts during the preceding week in fighting the
fires. Mr Jeffery said he (Mr Jeffery) suggested that, even if the containment lines were
completed, they would not be deep enough to hold the fires when the expected extreme weather
arrived. Mr Jeffery said Mr Lucas-Smith agreed with this comment 100 per cent and he
maintained that the comment was made.
Mr Lucas-Smith agreed that he had a conversation with Mr Jeffery because he rang each
volunteer brigade captain to express his appreciation for their efforts. He did not, however, agree
that he said to Mr Jeffery that the fires would escape from the mountains:
No. I certainly didn’t put it in those sort of terms. I think they are Mr Jeffery’s words.
There is no doubt whatsoever I would give him a very accurate assessment as to what
was going on as best I possibly could. At that time I would have been reflecting the fact
that we had containment lines established, but the fires were still burning quite
vigorously and there were still uncontained areas.226

Mr Lucas-Smith said he told Mr Jeffery he believed they would have difficulty holding the
containment lines, but he did not say that would happen.
Mr Jeffery was captain of the Southern Districts Volunteer Bushfire Brigade and a former
chairman of the Bushfire Council. He has considerable experience in bushfire fighting and is a
respected citizen. I found him a most credible witness. I can see no reason why he would have
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felt he needed to supplement his message to his members by adding that the Chief Fire Control
Officer held certain views if Mr Lucas-Smith had not actually said what Mr Jeffery said he had.
Whatever he may or may not have recalled saying and in whatever terms, I am persuaded that
Mr Lucas-Smith did express his opinion that the fires would escape from the mountains if the
forecast bad weather did eventuate.

7.6.7

The afternoon planning meeting

At the afternoon planning meeting on 16 January Mr Graham reported on the progress of
operations that day and on operations planned for the evening. He is recorded in the minutes as
saying that progress was being made with the containment lines and the Bendora and Stockyard
Spur fires and, in relation to the McIntyres Hut fire, ‘There are no real concerns with this fire,
NSWRFS [Rural Fire Service] is considering using aerial incendiaries on the fire’.227 Mr Graham
said he had obtained this information on the McIntyres Hut fire from the ACT liaison officer at
the Yarrowlumla fire control centre in Queanbeyan228, but he could not recall the name of that
person. He said that although he was still concerned about this fire he was heartened by
information that it was being contained. He also said he was a little concerned about the use of
aerial incendiaries on the fire because he had been told by others that that was a risky operation
during severe weather.229
The minutes of the meeting record that, because of the weather forecast, a total fire ban was to be
declared for 17 to 21 January. The Fire Danger Rating for the following day (Friday 17 January)
was expected to be within the range of 46 to 50 and worse for Saturday.230

7.6.8

Mr Lucas-Smith’s radio interview

ABC Radio 666 interviewed Mr Lucas-Smith at about 5.00 pm on 16 January 2003. Mr LucasSmith was asked, ‘What’s the situation with the bushfires in Namadgi now?’ and he replied:
We’ve got our containment lines in, and the major task of back-burning from these
containment lines is commencing at 18.00 hours tonight … We critically need to get
this back-burning operation in tonight, to protect the south-east corner of the fire, so,
when the north-westerlies do come [expected the following afternoon] it will hopefully
prevent the spotting across into unburned areas outside our containment line.

The interviewer asked whether the spotting would be close to the ACT and was told that the fire
was in the ACT. The interviewer then said, ‘Oh, I’m sorry, yes, but closer to the suburbs?’
Mr Lucas-Smith replied, ‘Close to the suburbs, no, that’s not right … It will go further to the
south in Namadgi, so it will go to the south-east part of Namadgi, more into the back into the
western side of the Cotter River and towards Mt Gudgenby’.231
Counsel for the ACT submitted that at this interview, Mr Lucas-Smith was responding to
questions about the ACT fires. Further, he did not have a copy of the NSW Rural Fire Service
media release—if it had been released by then—that warned about the activity of the McIntyres
Hut fire. Counsel submitted that any criticism of Mr Lucas-Smith for not informing the Canberra
community about the threat from the McIntyres Hut fire is thus unwarranted on those grounds
and, they added, because Mr Lucas-Smith conceded that he was not a skilled media performer.232
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It is inconceivable that a person in Mr Lucas-Smith’s position, charged with his responsibility,
would ignore and choose not to comment publicly on the activity of the largest fire in the region
and the one that, only hours before, was being cited at various briefings as posing a serious risk
to the ACT. If he did not have the most up to date information on this fire, one must ask why.
Simply because the interviewer did not ask a direct question about the McIntyres Hut fire in no
way prevented Mr Lucas-Smith from commenting on it: in fact, to fail to do so was to provide
incomplete and misleading information about the real situation with the fires and the potential
threat.

7.6.9

The NSW Rural Fire Service media release

At some time during the afternoon or evening of 16 January 2003 the NSW Rural Fire Service
issued a media release stating that, in relation to the McIntyres Hut fire:
Control lines are complete on this fire, which has burned 7000ha and is being fought by
about 120 NSW firefighters from Yarrowlumla, Queanbeyan and Yass Rural Fire
Districts, crews from RFS Region East and Cumberland, as well as NPWS firefighters.
Containment was achieved with the completion of backburning yesterday and
aggressive mop up and patrol of these lines today. Intensive ground and air patrols will
continue to be conducted as active fire remains along the Goodradigbee River.
Aerial incendiary drops on the northeastern area of the fire, east of Baldy Range, has
been planned for this afternoon, if weather conditions permit.
West northwest winds expected Saturday and Sunday will pressure lines to the east and
southeast and force the fire to the ACT border.233

Under the heading ‘Cross border effort on Bendora, Stockyard and Namadgi fires’, the release
noted:
ACT and NSW fire authorities are working together to battle blazes in the Namadgi
National Park, which crossed into NSW and are threatening to move back to the ACT
under expected wind shifts.
Close communication between ACT and NSW fire authorities is occurring through
liaison officers and daily joint planning meetings.

This media release contains information contrary to that which Mr Graham said he received from
the ACT liaison officer and passed on to those attending that afternoon’s planning meeting.
Mr Graham agreed that, in order to reach the ACT border, the McIntyres Hut fire would have to
cross the containment line to the east. He also agreed that the media release appeared to be
saying this would happen. Mr Graham said he was not told the Rural Fire Service was expecting
the fire to run to the border. He had not seen the media release just quoted before giving his
evidence. This is not the first media release Mr Graham had missed seeing: he also gave
evidence that he did not see one issued by the Rural Fire Service on 15 January.234

The Canberra Firestorm: Inquests and Inquiry into Four Deaths and Four Fires between 8 and 18 January 2003

79

The evidence indicates that:
•

Liaison between the Emergency Services Bureau and the NSW Rural Fire Service was
inadequate.

•

Within the Emergency Services Bureau there was no formal process for collection and distribution
of media releases received from outside organisations.

7.6.10

The role of the Emergency Services Bureau Planning Unit

Mr McRae was the Planning Officer within the service management team based at the
Emergency Services Bureau. He said his role was to manage ‘a team of specialists who manage
information relating to the event itself, resources at the event, the media and incident analysis.
This work includes, as required, fire weather mapping, fire behaviour prediction, risk analysis,
resource and Incident Action Plan preparation’.235
It is clear from his evidence that, as at 16 January 2003, if not before that date, Mr McRae held
the view that it was likely the fires would reach the urban area on Monday 20 January. The
minutes of the planning meeting held at 9.30 am on 16 January make reference to the ACT Fire
Brigade and the ACT Ambulance Service meeting to discuss ‘urban contingencies’.236
Mr McRae said his recollection of the discussion about contingencies was as follows:
Both of these agencies conduct most of their business in the urban setting. It was
considered most important for them to put together planning for impacts on the urban
environment which, although arising from the bushfire, were not associated with
management of the bushfire … my expectation would be we were still telling them
Monday was a likely day for the impact.237

When asked whether he was aware of what was being planned to warn the community of this
threat, Mr McRae said, ‘Our priority was the rural part of the ACT community because they
were going to be impacted on first. If you are asking about the urban community, it was my
understanding that the media people were looking at arrangements’.238 He then made reference to
Canberra Connect as being part of a strategy for dealing with the community in the city should
the city come under threat. He added, ‘There were also people planning the likely wording for
things and how to structure messages—that sort of general content’.239
Mr McRae could not recall any discussions on Thursday 16 January about warning the Canberra
community that fires were likely to be upon them on Monday. He thought work was being done
behind the scenes on a message:
All the people involved in doing that had been briefed in planning meetings and were
aware of the schedule that we were working to and that there was an expectation that
the planning unit’s work would provide a trigger to when they would need to start
producing such messages.240

Mr McRae confirmed that what he meant by this was that the media people and others in the
organisation were waiting for him to tell them the time had come to deliver the warning message
to the community. He did not tell them the time had come on 16 January because he did not think
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it had.241 This is despite the fact that Mr McRae had thought an impact on the urban area was
likely on Monday. He explained his reasoning:
There wasn’t a need to alert the entire urban community … my expectation was at some
stage during the phase of forecast dire weather or nasty weather or bad weather—
whatever you want to call it—there would be break-outs, and analysis of those would
provide the starting point for the final run that, should it eventuate, would take the fire
toward the city and that would allow us to pin down the subset of the urban community
that needed to be alerted.242

Mr McRae believed the people were already being told a good deal about the fire situation, the
need to be careful, road closures, and things to do. He thought this was enough first-level advice
and that the advice would be escalated as the situation evolved. He explained why the
community was not told:
We didn’t know which part of the urban community to work with … [and] my view of
the matter was that we shouldn’t be giving specific alert to the whole community. The
whole community should be getting general material at this point. The specific stuff
should be used when we knew exactly which parts of the community to target.243

Mr McRae had no discussions with Mr Lucas-Smith or Mr Castle about what should be said to
the public about the threat; any information from the Emergency Services Bureau was being
given to the community through interviews and media releases, and Mr McRae was not involved
directly in either of these. He said liaising with the community involved a ‘fairly complex and
detailed area of expertise’ and he was not aware of the complexities involved in emergency
warnings. He did not have a view about whether warnings should have been issued on
16 January.244
Mr McRae provided an explanation of the process involved, and presumably used by him, in risk
management and what he meant by the term ‘trigger’.245 It would appear from what he said that
various triggers are activated, commensurate with the escalating level of threat. Mr McRae said
some of the triggers had been activated before the fires struck the suburbs, but the final trigger—
telling people to take steps to ensure their safety—was not activated because ‘we didn’t see a
need to activate it’.246 The reason he gave for this was that he had not expected the fires to
evolve as they did on Saturday 18 January. But Mr McRae had said earlier in his evidence that
he did have an expectation that the fire—presumably in a different form—would still cause
damage to up to three rows of houses in from the rural–urban interface. He was asked why, then,
did he not consider it appropriate to cause a general warning to be given to the community:
Firstly, I felt that the warning that was provided was sufficient. But basically, I made a
professional call on the level of trigger for warnings that was appropriate at that time.
When you are working in an emergency management situation, you make a call. That’s
what I did.247

In summary, it would appear that on 16 January Mr McRae believed the warnings that had been
issued to the public until that time were sufficient. It was his professional judgment that nothing
more specific or detailed was needed because he had not identified the specific segment of the
community that might be subject to impact. He was expecting that impact to occur on the
following Monday and was expecting the fires would cause damage to houses in the suburbs. His
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philosophy appeared to be that it is better to wait and say nothing rather than say something and
perhaps be wrong. He believed the situation serious enough to warn the Fire Brigade and the
Ambulance Service to prepare for the likely impact but believed the final trigger for warning the
community had not yet been reached.
Counsel for Mr McRae submitted that it was not Mr McRae’s responsibility to issue warnings to
the community.248 They said it was Mr McRae’s role ‘to bring a science-based approach to
providing predictions upon which his colleagues could legitimately base decisions about
undertaking works, committing resources, manpower and so forth’.249 Counsel further submitted
that Mr McRae performed this role and provided the information, then it was up to others—the
operational managers or community relations people—to make use of the information as they
saw fit.
True, it was not Mr McRae’s role to personally issue media releases or participate in interviews
about the situation and the threat the fires posed to the community. It was, however, his role and
responsibility, as head of the Planning Section, to tell the ESB media people and others when
warnings should be issued and the nature of those warnings. Mr McRae acknowledged this. He
said that in the planning meetings he was providing information he assumed was being used by
someone to produce something for the public. He said the community was being told many
things, but he also said he did not have any direct discussions about or input into the content of
media releases, nor was he ‘involved in the final product that went out to the community nor was
I actually monitoring. It was my belief that the products that were going out to the community
were sufficient to achieve the goal, if put in combination with the pre-fire season warning’.250
But how could Mr McRae claim to know what the community was being told if he had no input,
did not see the final product, and did not monitor what was being put out? All this activity was
part of his role.
It appears, on the basis of his actions, that Mr McRae displayed extremely poor judgment.
Although he recognised it was important to warn the Fire Brigade and the Ambulance Service to
prepare for fire damage to houses and injuries to people in the suburbs, he did not consider it was
the right time to activate his final ‘trigger’, to warn the community of the impending danger.

7.7

Events on 17 January

7.7.1

A report in the Canberra Times

On 17 January 2003 an article appeared in the Canberra Times under the heading ‘Next five
days critical’.251 It contained information Mr Lucas-Smith had provided the previous day at the
noon press conference. Among other things, the article made reference to the McIntyres Hut fire
and the pressure that would be placed on containment lines protecting the Uriarra pine
plantation, the fact that the Bendora and Stockyard Spur fires were running uncontrolled towards
containment lines, and that the nearest flames were still more than 20 kilometres from the
outskirts of Canberra. There was further comment about firefighting resources, weather, closure
of access to forests and parks, and the area already burnt by the fires. The article also contained a
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quotation attributed to Mr Lucas-Smith: ‘At the moment I don’t think there is any threat to the
urban edge … we’ll certainly see a lot more smoke than we’ve seen in the last few days’.
Mr Nicholson, an expert engaged on behalf of Messrs Castle and Lucas-Smith, at first gave
evidence that he thought the information in the Canberra Times article did serve as a warning to
the community in a broad sense. Later, he agreed that a resident of Duffy could read the article
and conclude, ‘There is no immediate risk to us’.252
Mr Castle was asked about Mr Lucas-Smith’s comment and agreed that Mr Lucas-Smith would
be seen as saying, ‘Don’t worry, there is not any threat’.253
Counsel representing Mr Lucas-Smith submitted that the newspaper article contained the
substance of the information Mr Lucas-Smith had conveyed the day before during his briefing of
the Fire Brigade and the Ambulance Service.254 This is not an accurate representation of the
evidence discussed in Section 7.6.4. Furthermore, in his own evidence Mr Lucas-Smith said in
relation to the briefing and in the context of the type of fire and flame height that would come
out of the pine plantations:
As far as I am aware, and as far as the residents and so forth were concerned, that was
the very reason on 16 January I had the meeting with the ACT Fire Brigade and they
continued on with their planning meeting to start to put in place their incident
management requirements to deal with structure and residential fire. So I would expect
that Mr Prince would have a better picture of potential effects in the residential area
than I would have had.255

Consequently, the Canberra Times article could not be seen as constituting a warning to the
community about the threat posed by the fires.

7.7.2

The morning planning meeting

The 17 January morning planning meeting was held at 9.30 and began with Mr Graham
providing information about the progress of operations overnight and planned operations for the
day. He reported that back-burning for the Bendora and Stockyard Spur fires did not occur for
various reasons (one of them being safety). Mr Lucas-Smith had said in his ABC Radio 666
interview the previous afternoon that these back-burning operations were crucial before the
forecast north-westerly winds arrived, to prevent spotting across containment lines. The minutes
of the morning meeting record that the NSW Rural Fire Service ‘will be focusing on
commencing incendiary work on the large unburned sector of the north-east section of the
[McIntyres Hut] fire’.256
Mr Mason from the Bureau of Meteorology provided an update on the weather, which included
north-north-west winds for the next five days, gusting to possibly 60 kilometres on the Friday
and Saturday, high temperatures, and low dew points. The minutes then record Mr McRae
saying:
… due to the variable winds expected, the fire behaviour may be erratic, with the worst
fire runs to the south-east. There is potential for worsening conditions when the northwest winds arrive this afternoon. The containment lines are not strong and people need
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to be aware today of extreme fire behaviour … due to the dry fuel moisture content,
there is significant danger of embers igniting new fires and further analysis needs to be
undertaken on fallback positions.

Mr Lucas-Smith is recorded as asking for ‘information on the potential fire growth without
intervention’ and noting the ‘potential for the fire to run up hills, across creeks, rivers and
containment lines [with] the potential for a 10 km spot over distance’. There are references in the
minutes to ‘erratic fire behaviour’, ‘pressure on various lines’, ‘spot fires’ and ‘significant risks
of fire runs’. Under the heading ‘Safety’ the minutes record that Mr Lucas-Smith expressed
concern about the aerial incendiary back-burning operation planned for McIntyres Hut, where
there was potential for many uphill runs and 10-kilometre spot-overs that, with a north-west
wind, would reach the ACT. He asked for a map detailing potential spot-over distances for all
fires for the day.
Mr Castle in his statement referred to concern about the aerial incendiary operations at the
McIntyres Hut fire and noted that after the planning meeting he emphasised to the NSW Rural
Fire Service liaison officer the ACT’s objection to this operation.257 Mr Castle recalled that the
wind on Monday was forecast to be less severe than on Saturday, which now looked to be a
worse day than Monday, but he did not recall this being discussed at the meeting.258
Mr Graham agreed that the fire situation deteriorated rapidly on 17 January as the day
progressed. Back-burning operations on the Stockyard Spur and Bendora fires had ceased during
the morning, and the Bendora containment lines were only half completed. He received a
message that aerial incendiary operations had begun at the McIntyres Hut fire and was concerned
about the potential for the containment lines to be breached.259
Mr McRae also noted that the weather forecast was suggesting that Saturday and Monday would
be much the same in terms of fire weather.260
It appears that by midday on Friday 17 January senior officers of the Emergency Services
Bureau knew the following:
•

The winds forecast for Saturday—the next day—were to be north-west at 20–25 kilometres
an hour, gusting to 45 kilometres and possibly to 60 kilometres and turning back to a
westerly direction.

•

Saturday was shaping up to be as bad a fire day as Monday, if not worse.

•

There was potential for all the fires to make runs—up hills, across creeks and rivers, and
across containment lines.

•

Back-burning operations had stopped on the Bendora and Stockyard Spur fires, and the
containment lines had not been completed.

•

The containment lines were not strong.

•

Aerial incendiary operations on the McIntyres Hut fire were causing concern, and formal
objections had been made to the NSW Rural Fire Service at Queanbeyan.
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•

There was potential for a 10-kilometre spot-over from all fires.

•

Severe and deteriorating conditions were causing concern for the safety of all crews and
plant operators.

It appears that senior officers of the Emergency Services Bureau recognised the severe and
rapidly deteriorating conditions and the increased risk of erratic fire behaviour and fire spread. It
also appears, however, that, in the face of the increasing risk from the fires, there was no
discussion of this at the planning meeting, and there is no evidence that any of the senior officers
turned their minds to the need to warn the community—rural or urban.

7.7.3

A midday press conference

At about midday on 17 January Mr Castle and Mr Lucas-Smith gave a press conference.
Mr Castle made reference to the Emergency Services Bureau ‘trying to improve our
communications information to the public’ by using the Canberra Connect number. Mr LucasSmith gave an overview of the status of the fires:
The fires in the ACT are still within the containment lines that we established over the
last week in our efforts to contain these fires. They’re still in those containment lines.
The main fires are still well back from these containment lines but under our current
weather conditions the chances of those fires approaching our containment lines in a
rapid sort of way which may cause some spotting and cross-over is a concern to us
particularly as the wind conditions and temperatures rise this afternoon, later today. At
the present time the fires are still within the containment lines.261

Mr Lucas-Smith was then asked what he thought, given the expected extreme weather, the
chances were of those fires breaching the containment lines:
They’re well back from the actual fire front and as long as overnight we continue our
back-burning it will be during the day that causes the greatest amount of concern. As
long as we can continue back-burning operations during the night there’s a good chance
that we will be able to still keep those fires well in our containment lines.262

He was later asked if there was a need to evacuate property:
No, at the present time the fire is, under the current weather conditions—if the fire does
escape our containment lines it will burn in a south-easterly direction further into the
Namadgi National Park. However, I think that under the current conditions, the
conditions we’re likely to face in the next few days, it’s very prudent to ensure if you
live adjacent to Namadgi National Park in any way, you need to be making sure that
you have taken precautions around the property to ensure that you have cleared around
your household, you have decided what you are going to do should the fire start
approaching that way, or if you’ll stay or if you’ll evacuate. If you are going to
evacuate, you need to do that very early.263

Mr Lucas-Smith said he was not concerned about Tidbinbilla Tracking Station or historic sites.
He then provided information about the Emergency Services Bureau’s plan of attack for the
following five days and said the threat to firefighters on the fire line from the conditions in the
next few days was going to be quite significant.264
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To the next question, about how far the fires were from Canberra and what the chances were that
they could reach the urban edge, Mr Lucas-Smith replied, ‘Well, the fires are a fair way, I have
[not] measured it in kilometres, and they’re a fair way away from the edge of the urban area of
the ACT. Under north-west wind conditions the chances of meeting the urban edge [are] pretty
slim’.265 Mr Lucas-Smith said that at that time his level of anxiety was not much different from
what it had been in the preceding week, but he also said, ‘We’re certainly getting to the point
where it’s becoming the most critical’.266 He said he had seen thousands of fires in the past
31 years and had been involved in bushfire fighting in what he described as similar sorts of
events—except that the weather conditions in January 2003 probably were worse.267 In response
to a question about how people living adjacent to Namadgi National Park should prepare,
Mr Lucas-Smith said, in effect, that he presumed these people probably knew what to do and had
already decided whether to stay to protect their property or to go. He said the Emergency
Services Bureau was not suggesting these people should be evacuating because there was no
immediate threat at that stage.268
Mr Cameron Wade of the NSW Rural Fire Service media unit briefed the press immediately
after Mr Lucas-Smith and Mr Castle. He started by saying the McIntyres Hut fire had burnt out
some 8000 hectares and was still burning within containment lines but, because of the
strengthened north-west winds, these lines were being tested fairly extensively on the southeastern side. He said the fire was about 2 kilometres from the ACT pine plantations and was
being closely monitored. He added, ‘At this stage there is no threat to any property in the area, it
is more those pine plantations we’re keeping a close eye on … The threat is now to the southern
and eastern sides and of course that means it’s more heading back towards the ACT’.269
Mr Wade described the fire activity as being fairly intense and said the fuel loads and wind
conditions were making the situation ever more desperate. When asked about the threat to the
pine plantations, he replied:
Speaking with the incident controllers, there is a certain concern for it. It’s 2 kilometres
or so. We have seen spotting activity up to a kilometre-and-a-half with these fires. So
we have staged resources on the border, we certainly are looking at what we can do as a
secondary containment should it break the containment there. There is a real threat to
that pine forest, but at this stage everything’s holding at the moment.270

In evidence, Mr Lucas-Smith said that at midday on 17 January 2003 the McIntyres Hut fire was
not at the forefront of his mind and he was not giving it a great deal of attention.271 He said his
comment at the press conference that the chance of the fires reaching the edge of Canberra was
‘pretty slim’ was a reference to the Bendora and Stockyard Spur fires, not the McIntyres Hut
fire.272
Similarly, in his evidence Mr Castle said Mr Lucas-Smith’s reference to the ‘pretty slim’ chance
related to the ACT fires.273 He commented in his statement that a protocol existed between the
ACT and NSW whereby each fire control agency commented publicly only on the fires in their
own area.274 Mr Lucas-Smith contradicted Mr Castle on this, however, saying there were no such
arrangements between ACT and NSW authorities and that he did not feel restrained in any way
from commenting on the McIntyres Hut fire at the press briefing if he chose to do so.275
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Mr Castle was questioned further on this and said that perhaps it was an overstatement to say
arrangements and protocols existed because it was more of an understanding, but he was unsure
how it was arrived at.276 He denied the proposition put to him by counsel assisting that when he
had drafted his statement he had made reference to a protocol in order to establish an excuse or
explanation for not saying more at the press briefing about the real threat of the fires.277
Ultimately, Mr Castle agreed that nothing prevented him or Mr Lucas-Smith from providing
information about the McIntyres Hut fire, but he felt it a courtesy to NSW authorities not to do
so.278
When asked why neither he nor Mr Lucas-Smith made reference at the press briefing to a threat
to the urban area, Mr Castle said, ‘I suppose because of a degree of focus on the ACT fires and a
degree of confidence still by NSW about McIntyre’s’.279 To the best of his recollection,
Mr Castle said he thought he had stayed at the briefing for all of Mr Wade’s presentation, but he
did not remember Mr Wade using the word ‘desperate’ or saying there was a real threat to the
ACT pines. He thought, however, there was some threat to the pine plantations because of their
proximity to the McIntyres Hut fire.280

7.7.4

Noon media releases

The Emergency Services Bureau issued a media release at about the same time as Mr LucasSmith and Mr Castle began their press conference. The release is contrary to the briefing being
provided to the press because it identified some break-outs from containment lines to the north
and south of the Bendora fire, whereas Mr Lucas-Smith told the media the fires in the ACT were
still within their containment lines.281 There is some information in the release about operations
on the Stockyard Spur fire, the extreme weather conditions, the total hectares burnt to that point,
the numbers of personnel and amounts of equipment deployed, and road and nature park
closures; there was also a health warning to people with asthma and other chronic medical
conditions. The release directed the ACT community to the Canberra Connect call centre and
website for more information about the Bendora and Stockyard Spur fires. It directed those who
might be seeking information about the NSW fires to the NSW Rural Fire Service media unit
telephone number and website. No information was provided about the McIntyres Hut fire, its
proximity to the ACT pine plantations, and the risk to the ACT community should the fire enter
those plantations. The release also contained no warnings—to rural residents or to urban
residents—other than the health warning for asthmatics and people suffering other chronic
conditions.
The NSW Rural Fire Service also issued a media release at noon; it was headed ‘Wind shifts
pressure containment lines on ACT/NSW border fires’. It stated:
Control lines will be tested today with the weather forecast showing strong northwesterly winds, 37 degree temperatures and very low humidity. The wind shift will
place considerable pressure on the eastern and southern containment lines and could
potentially turn fires back towards the east, however the potential threat to properties in
the Brindabella Valley has eased a little for the moment.
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The release then continued:
There is currently no immediate threat to any property. Firefighters are concerned that
strong wind gusts could cause spot overs which could impact major pine plantations in
the ACT ….The south eastern corner of this fire is the main concern. Although the fire
is remote it is impacting on the water catchment area. No properties are immediately
threatened at this time.282

At just over one page long, the release contained six separate references to containment lines
being tested and pressured—including by the ACT fires—and to concern about spot-overs. In
contrast, the Emergency Services Bureau release was three pages long and contained not one
mention of concern about containment lines being tested or potentially breached or about spotovers.
Mr Castle gave evidence that if a Canberra resident wanted to know what was happening with
the McIntyres Hut fire they could telephone Canberra Connect or go to its website, then be
directed to the Emergency Services Bureau or to the Rural Fire Service centre in Queanbeyan.
He agreed that this was neither a satisfactory nor a direct method. He also gave evidence that he
did not know, and had no way of knowing, whether the ACT media were receiving press releases
from the Rural Fire Service and was not aware that anything was being published in the ACT
about threats from the McIntyres Hut fire. Mr Castle did not know whether there was a system in
operation in the Media Unit for receiving and distributing NSW press releases.283
The evidence on this matter is that, in fact, in the Media Unit of the ESB Planning Section there
was no mechanism for receipt and distribution of such information. Mr Tony Corrigan was the
ACT liaison officer at the Rural Fire Service centre in Queanbeyan, and he gave evidence that he
faxed Rural Fire Service media releases to the ESB Planning Section in Curtin daily.284
Ms Marika Harvey was located in the Planning Section and involved with media liaison but
reported primarily to Mr Castle and Mr Lucas-Smith.285 Her evidence on this was as follows:
We had a process in place to be receiving, you know, media statements that a number
of other organisations put out, including ACT police statements and ActewAGL
because of possible water contamination issues after the helicopter came down … I am
afraid I don’t recall whether we got the New South Wales Rural Fire Service ones, but
it certainly would have made a lot of sense to. I guess I would be surprised if we didn’t.

She said, however, there was no formal process for monitoring releases or for collection or
distribution to Mr Castle or people in the Planning Section.286

7.7.5

Conclusions: midday press conference and media releases

Counsel assisting submitted that at the midday press conference Mr Castle and Mr Lucas-Smith
had an important opportunity to say what must have become obvious to them but that the
opportunity was lost. It was submitted that Mr Lucas-Smith compounded what was said to have
been the harm done by the morning’s report in the Canberra Times by saying at midday that
under a north-west wind the chance of fire reaching the urban edge was ‘pretty slim’. It was
further submitted that, by talking in terms of fires being ‘behind’ or ‘within’ containment lines,
Mr Lucas-Smith tried to convey an impression that the fires were, in effect, under control
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(without using those words) because they would be stopped by a barrier and that he said these
things even though he knew there was virtually no prospect of containing the fires. Additionally,
counsel assisting submitted that Mr Lucas-Smith’s evidence that he was referring only to the
ACT fires when he made his prediction about the ‘pretty slim’ prospect of impacts on the urban
edge should be rejected because it is absurd that someone in Mr Lucas-Smith’s position, briefing
the media on threats to Canberra, would ignore the largest and most threatening fire—the
McIntyres Hut fire.287
Counsel assisting also asserted that Mr Castle’s attempt to talk in terms of—non-existent—
protocols and agreements between the ACT and NSW in relation to each agency making
statements only on the fires its their own jurisdiction was a concoction. Consequently, counsel
assisting submitted, it is open on the evidence to conclude that at the media conference
Mr Lucas-Smith made a decision to not tell the Canberra people the true position about the risk
from all the fires and that Mr Castle was a party to that decision.288
Counsel representing Mr Lucas-Smith and Mr Castle submitted that, although the NSW Rural
Fire Service personnel perceived a threat from the McIntyres Hut fire to the ACT pine
plantations, until late on the morning of Saturday 18 January 2003 they had ‘little to no
expectation or appreciation’ that this fire would burn into suburban Canberra. Furthermore, they
submitted that the words Mr Wade used at the noon media briefing and those in the Rural Fire
Service media release were ‘not significantly different to the language used by Mr LucasSmith’.289 In connection with Mr Castle’s comments on protocols, his counsel submitted that, in
effect, counsel assisting alleged that Mr Castle committed perjury, which his counsel denied.
They submitted that, when questioned, Mr Castle conceded almost immediately that he had
overstated the position and that what he meant to reflect was that there existed an understanding
or agreement based on courtesy in respecting one another’s jurisdiction.290
Counsel for the ACT submitted that the two-part form of the media briefing and Mr Wade’s
involvement give overwhelming support to Mr Lucas-Smith’s evidence that he was talking only
about the ACT fires. They further submitted that an analysis of what Mr Wade said about the
threat from the McIntyres Hut fire was not in such terms as to imply that it was a serious or
immediate threat and that this is supported by the comments in the Rural Fire Service’s noon
media release.291
An examination of the evidence reveals a stark discrepancy between the information that was
known to and discussed by senior personnel of the Emergency Services Bureau at the planning
meeting of 9.30 am on 17 January and the information that Mr Castle and Mr Lucas-Smith
conveyed to the media at the press conference at noon and that was in the media release. Among
the most obvious and most serious omissions from the media briefing were the following:
•

a failure to report the concerns held by ESB personnel about the real potential of all the fires
to break their containment lines, which were known to be vulnerable

•

a failure to say at the media conference that the Bendora fire had already breached lines to
the north and south
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•

a failure to report the concerns held about the ‘erratic fire behaviour’, the ‘significant risks
of fire runs’, and the potential for 10-kilometre spot-overs

•

a failure to say that back-burning operations had stopped on the Bendora and Stockyard
Spur fires

•

a failure to inform the media and the public about the proposed, and imminent, use by the
NSW Rural Fire Service of aerial incendiary devices on a large unburnt area within the
containment lines of the McIntyres Hut fire and about the concerns ESB personnel held over
the potential ramifications for the ACT of this operation

•

a failure to express, reiterate and strengthen statements of concern made by Mr Wade about
the real threat to the pine plantation

•

a failure to say that Saturday—the very next day—was shaping up to be a very serious fire
day.

In my view, what was said by Mr Lucas-Smith in Mr Castle’s presence instead served to
downgrade the impression of what was obviously a highly volatile and dangerous situation.
By omitting to provide the information just listed, and by making such statements as ‘the ACT
fires are within containment lines’, ‘no need to evacuate property’, ‘no concern for Tidbinbilla
Tracking Station or historic sites’, ‘pretty slim chance of fire meeting the urban edge’, ‘their
level of anxiety had not changed since the previous week’ and ‘the rural people knew what to do
and probably had already done it’, Mr Lucas-Smith and Mr Castle, failed to convey to the media
at noon on 17 January 2003 the truth about the danger they and others at the Emergency Services
Bureau knew the fires posed for the ACT community.
The reasons they failed to do this are, however, not clear. Mr Castle said there were no conscious
reasons for a warning, even worded as a potential threat, not being publicised at noon on
17 January.292 I have no doubt that one reason was that Mr Lucas-Smith held a hope that the fires
could still be stopped—somehow. I do not accept Mr Lucas-Smith’s evidence, nor the
submission from counsel for the ACT, that Mr Lucas-Smith was speaking only of the ACT fires
and did not have the McIntyres Hut fire in mind during the media briefing. Even if he did,
though, he still did not describe the true situation and potential threat from the ACT fires, and
there was no impediment on him, since he admitted to supplementing and commenting on the
information being provided by Mr Wade. It is not credible that Mr Lucas-Smith failed to think of
the McIntyres Hut fire in terms of its threat to the ACT on 17 January: he had regarded it as a
potential threat as soon as it ignited on 8 January, when he travelled to Queanbeyan to meet with
NSW fire officials.
There are differences between what Mr Wade and Mr Lucas-Smith said at the media conference.
The most important difference is that, on the basis of the evidence, Mr Lucas-Smith did not
provide a full and frank disclosure of what he knew and what he regarded as being the worstcase scenario. Mr Wade did not give evidence but, on the basis of his statement, there is no
evidence to suggest that the information he provided at the media conference about the
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McIntyres Hut fire differed from the information in the briefing he had received from the
Yarrowlumla fire control centre in Queanbeyan that morning, before the noon conference.293
In relation to Mr Castle’s comments about protocols, having considered all the evidence on this
matter, I concluded that, on the balance of probabilities and despite his words, Mr Castle did not
intentionally seek to mislead the inquiry by saying there existed between the ACT and NSW fire
control agencies formal protocols that served to prevent or restrict comments by either agency on
any of the fires burning in the region.
I have concluded as follows:
•

At the media conference of noon on 17 January 2003 Mr Castle and Mr Lucas-Smith did not reveal
information of which they were aware and did not express concerns they held about the true
situation of the fires and the threat the fires posed to rural and urban areas of the ACT.

•

The reason for this is most probably that Mr Lucas-Smith hoped the fires could be controlled
before they reached the rural–urban interface.

•

The Media Unit within the Planning Section of the Emergency Services Bureau did not operate
effectively, and no procedures existed for collection and dissemination of information that was
relevant and important to senior ESB personnel and to the media.

7.7.6

Deteriorating conditions during the afternoon

At about 1.00 pm break-outs over the containment lines were reported in the south-eastern sector
of the Bendora fire, and they could not be contained. Additionally, by mid-afternoon the
Stockyard Spur fire had spotted over at various places to the east of Corin Dam, and the resultant
fire run could not be slowed. Because of the deteriorating fire conditions, all crews working on
the Bendora fire were withdrawn to the staging area at Bulls Head. There were reports of several
spot-overs in Tidbinbilla Nature Reserve at about 4.00 pm, and crews from the Stockyard Spur
fire were tasked with property protection in the Tidbinbilla and Naas Valley areas.294
At about 2.00 pm Mr McRae recorded that he and others at the Emergency Services Bureau
began receiving reports of problems with the McIntyres Hut fire burn-out block, where aerial
ignition of an unburnt patch was causing vigorous burning. The burn-out was stopped because of
the risk of embers flying over the containment lines. Mr McRae also received reports of spotovers on the northern sector of the Bendora fire and fires on the eastern side of Corin Dam that
were running quickly east into Namadgi National Park. About that time he also received reports
of ‘uncertainty about fires burning to the west and the possibility of those fires then looping east
towards the ACT’.295
Mr Graham’s statement recorded that at about 1.00 pm he was advised that the Bendora fire
break-out could not be contained; at about the same time he received from the Yarrowlumla
control centre in Queanbeyan news that the McIntyres Hut fire had jumped containment lines on
its south-east boundary. He also received the information about the other developments.296
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Mr McRae said he took some time to verify the reports he had received and discussed options
with the operations and logistics sections:
I expressed the view that the Stockyard fire would quickly head east towards Smokers
Gap; that the Bendora fire would also head east towards the Cotter river and probably
cross the river; and that the McIntyre’s Hut fire was likely to break containment and run
towards the Uriarra pine plantation. I expressed these opinions at a meeting of the SMT
[service management team] involving Peter Lucas-Smith, Tony Graham, Dave Ingram
and myself prior to the larger planning meeting that afternoon. I repeated these views
during the planning meeting. There was a general consensus that this was the likely
situation. The immediate planning task, therefore, was to identify assets at risk. We
identified immediate assets at risk to be the rural residences, the pine plantations, Corin
Dam Ski Resort and the Tidbinbilla National Park.297

Despite his expressed view about the McIntyres Hut fire entering the Uriarra pine plantation,
Mr McRae said he thought the likelihood of that happening to be low and expressed confidence
in the NSW crews’ ability to deal with any break-outs.298 This expressed confidence is contrary
to the concern he voiced at the planning meeting earlier that day.
Mr Kevin Cooper, a volunteer member of the NSW Rural Fire Service, was in the operations
room that afternoon and had a conversation with Mr Graham at about 2.30 pm. He remembered
it well and said in evidence:
It was clear that the Stockyard fire was now travelling great distances … I stood beside
him [Mr Graham] and I said ‘Do you have a plan? Is there a plan?’ … I certainly can’t
remember the exact words. By my approach was … [to] look at the map on the wall in
the operations room and what I outlined from my perspective what happens if this fire
reaches Canberra. And subsequently, when it reaches Canberra, outlined my finger
down the western edge, particularly at the southern end, south-western side of
Canberra, what sort of plans were in place or being developed to actually cope with
that. And initially Tony said, ‘Well, the urban fire service will look after that’. I said,
‘Well are they capable of developing an overall plan for staging water supplies, shut off
gas, community education, those sorts of things?’ I was reminded again that it was an
urban service responsibility when the fire reached the urban edge.299

Mr Cooper said that about an hour later he had a conversation with Mr McRae in the operations
room: ‘Basically, I just said to him, “In the unravelling of the situation at the moment, do you
have a plan for when the fire reaches the urban interface of Canberra?” … It was a pretty short
conversation to say, “We don’t at the moment” ’. Mr Cooper did not ask any other questions
because, he said, that was not his role: ‘So really I shouldn’t have been pushing buttons. That
wasn’t our responsibility. I guess part of what I was trying to do was potentially sow a few seeds
that might have facilitated something happening’.300
Mr Graham was asked about what Mr Cooper had described of their conversation. He accepted
that Mr Cooper might well have asked, ‘What are you going to do if the fire hits Canberra?’
Mr Graham did not, however, recall the conversation or his response, but he thought it unlikely
he said what Mr Cooper recalled him saying about the urban fire service responsibility.301
I found Mr Cooper a professional and experienced person. I was impressed by the forthright
manner in which he gave his evidence and his good recollection of events. I accept his evidence.
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My conclusion is that on the afternoon of 17 January 2003 the Emergency Services Bureau had no
adequate plans for dealing with the fires in the event that they reached the suburbs of Canberra—other
than leaving the problem to the ACT Fire Brigade.

7.7.7

The ACT Fire Brigade Incident Action Plan

After the 9.30 am planning meeting on 17 January, the ACT Fire Brigade incident management
team met and prepared an Incident Action Plan. The time noted on the plan is 1630, 17 January
2003. The plan states that the fires in the Brindabellas and Namadgi National Park were
approaching Canberra from about 20 kilometres to the west and spotting near Tidbinbilla and
Corin Dam. It notes that control lines had been established but that if spotting occurred in front
of the fire or if the lines were breached the fire would come close to Canberra and the ACT Fire
Brigade would be the primary response agency for the urban area and properties close to
Canberra. It also notes, ‘Spot fires may occur up to 10–15 km in front of the fires. Predominant
NW winds are likely to initially cause grass fires within 5 km of Canberra’s western boundary,
and later to structures and bushland areas within the Canberra urban area’. The plan lists Stromlo
Observatory, water treatment works, Tharwa village, Lanyon Homestead and numerous farms
and properties as being in the path of the fires and at risk.302
Fire Commissioner Bennett did not discuss the plan with ESB personnel because they were
planning their own response. He said that if the fire did move closer to the urban interface it
would be a collective effort between the ACT Fire Brigade and the ACT Bushfire Service.

7.7.8

A media release at 3.45 pm

At 3.30 pm a three-paragraph draft media release was prepared by someone at the Emergency
Services Bureau. The first paragraph was about smoke and telling residents not to be concerned
because the McIntyres Hut fire, which was causing the smoke, was within containment lines.
The second paragraph read: ‘Mr Castle said, however, that residents in some areas may see
flying embers and XXX, but not to be concerned??’ [sic] The third paragraph provided contact
details for Canberra Connect.303
Shortly before the release was issued, at 3.45 pm, Mr Keady altered it to remove the second
paragraph and add another sentence. The release that was issued thus read:
ACT Emergency Services Bureau Executive Director Mike Castle said today that the
smoke that is currently blanketing the ACT is coming from the McIntyre’s Hut fire in
New South Wales, and that residents should not be unduly concerned as the NSW Rural
Fire Service reports that the fire is still within containment lines.
Because of the prevailing winds, ash and burnt materials may be deposited in some
suburban areas of Canberra’, Mr Castle said. ‘The McIntyre’s Hut fire and the two fires
in the ACT continue to be closely monitored both on the ground and from the air.’
Residents can access the latest information on ACT bushfires through the Canberra
Connect call centre and website.
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Details of the contact information followed.304
Mr Castle could not recall the circumstances in which Mr Keady became involved in redrafting
the media release.305 Ms Amy Lowe, who worked in the Media Unit, also could not recall how
Mr Keady incorporated the amendments but thought she may have been involved in preparing
the first draft.306 Mr Keady was not asked.
During his evidence, Mr Castle agreed that the message in the media release was that everything
was under control with all the fires. He also agreed that, if the statement attributed to him—that
the McIntyres Hut fire was within containment lines—came from the NSW Rural Fire Service
noon press release, it did not say everything that was contained in that release and he could not
say why the full message from the Rural Fire Service about that fire was not delivered in the
3.45 pm release.307

7.7.9

Conclusions: the afternoon of 17 January

Counsel assisting submitted that by the afternoon of 17 January the only realistic strategy left to
the Emergency Services Bureau if it were to limit the fire damage in rural communities and the
suburbs was to warn all residents who might be affected to prepare immediately for the fires’
impact. Instead, they submitted, the people were told by means of a press release not to be
concerned about the smoke or deposits of burnt materials because all the fires were within
containment lines. This, they said, is another example of a decision to hide from the people of the
ACT the seriousness of the risk from the fires.308
Counsel for the ACT submitted that only one pessimistic comment in the NSW Rural Fire
Service noon press release was excluded from the 3.45 pm ESB release—namely, reference to
containment lines being tested—and queried how informative that statement would have been to
the average member of the Canberra public.309 This submission is inaccurate. Apart from an
unwarranted implication about the Canberra public’s limited ability to understand to a reference
to containment lines being tested, there is much more significant material in the Rural Fire
Service noon press release than in the 3.45 pm ESB release. Counsel appeared to treat the
omission as of no consequence. In the Rural Fire Service release, however, there were five
references to pressure on containment lines and there was one reference to concern about spotovers. None of this appeared in the ESB release. Nor is there any mention in the ESB release of
the worrying weather forecast, concern about the fire entering the pine plantations, or the aerial
incendiary drops being considered by Rural Fire Service—all of which could be regarded as
pessimistic comments. In short, there is no similarity between the two releases.
Counsel for the ACT also submitted that, in relation to the change of words by Mr Keady, from
‘flying embers’ to ‘ash and burnt material’, it is debatable whether the change in words would
have conveyed to the average Canberra resident a different level of risk.310 It is difficult to know
how to respond to this submission other than to say it is a safe assumption that the average
Canberra resident would know the difference between flying embers and ash. Counsel further
submitted, ‘There is also little doubt that ESB lost an opportunity on this occasion to disseminate
relevant information to the public’.311 I agree.
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The press release the Emergency Services Bureau issued at 3.45 pm comprised six sentences,
three of which provided details about how to obtain further information. What was in the other
three sentences was, in my view, misleading. It did not report the situation that existed at the
time of the release—that all the fires, including the McIntyres Hut fire, had breached their
containment lines and were spotting and making runs. Senior personnel at the Emergency
Services Bureau knew this from 1.00 pm onwards. Mr Castle should not have been party to the
issuing of a media release in which he is quoted as making comments until he had verified the
accuracy of those comments. The only message that on any sensible reading of it comes from the
ESB release is, ‘Don’t worry about smoke and bits of flying ash, everything is under control with
the fires’.
I am satisfied that the media release issued by the Emergency Services Bureau at 3.45 pm on 17
January 2003 was misleading: it did not accurately report the fire conditions and therefore seriously
misrepresented the grave situation that existed.

7.7.10

Another request for Commonwealth assistance

At 4.30 pm on 17 January Mr Castle made a fifth request for Commonwealth assistance. In the
request he summarised the situation:
The bushfires that commenced on 8 January continue. The weather forecast for the
weekend and early next week predicts temperatures in the high 30°’s with strong winds
gusting to over 60 km/hour from the north west causing concern for the ACT urban
environment. Fire operations are currently focussing on strengthening control lines,
however, there is the potential for 10 m spot fires threatening the containment lines.312

Mr Castle agreed that reference to ‘10 m spot fires’ should have read ‘10-kilometre spot fires’
and that this was what he believed to be possible.313

7.7.11

Radio interviews

During the afternoon Mr Castle and Mr Lucas-Smith gave short radio interviews. At 3.00 pm an
interviewer said, and it was broadcast on Radios 2CC and 2CA, that hot and gusty northwesterly winds were fanning two large fires in Namadgi National Park and that ‘ACT fire chief
Peter Lucas-Smith says the fires are still within containment lines, though that could change
quickly’. Mr Lucas-Smith was recorded as saying:
Under our current weather conditions, the chances of those fires approaching our
containment lines in a rapid sort of way which may cause some spotting and cross over
is a concern to us, particularly as the wind conditions and the temperatures rise this
afternoon, later today.314

At 4.30 pm Mr Castle was reported saying on Radio 2CC:
Today will not be a good fire day weather-wise and the same probably for tomorrow.
We just … if we can continue to pick up any of the spot fires that do come over, with
the water-bombing aircraft if they’re close to our containment lines and within hose
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length, then, we can put crews on it, but if not, then it’s back to that sort of rugged
country again, and water-bombing and then pull back outside those containment lines to
establish new containment lines.315

Finally, at 5.00 pm Mr Castle was again reported on Radios 2CC and 2CA saying, after a
comment by the interviewer, that the Bendora fire front had been meeting with containment lines
and that winds were causing concern about embers starting spot fires:
With the Bendora fire, our containment lines along that sort of easterly and
southeasterly corner, the back-burn had gone in and met the fire front, it’s just a case of
how far it is likely to spot, as opposed to a fire front, the fire front coming towards it.
We had even cut some trees down and done that sort of preparation, but it is the
spotting distance, fanned by the strong winds, that’s sort of the most concern.316

Counsel representing the ACT submitted that these statements by Mr Lucas-Smith and Mr Castle
show that they were not trying to conceal the true situation about the fires but were instead trying
to pass the information on to the public.317
It is difficult to accept this submission. An analysis of the content of the statements makes it
apparent there is no allusion in any of them to the facts that, as at 3.00 pm, the time of the first
broadcast:
•

The containment lines of all the fires had been breached.

•

Spot fires had been reported.

•

The fires were making runs.

•

ESB personnel were concerned about potential impacts on rural residents, various assets and
the Canberra suburbs.

Most importantly, the three radio broadcasts offered an ideal opportunity to tell it as it was—to
make a clear, unequivocal statement of the facts as they were known and of the potentially
serious consequences. This was not done.

7.7.12

Predictions of fire spread

At the 9.30 am planning meeting on 17 January Mr Lucas-Smith had asked for a map detailing
the potential spot-over distances of all the fires for that day.318 Messrs Nicholas Lhuede, Hilton
Taylor and Nicholas Gellie set about this task and analysed the distances for the McIntyres Hut
fire. At Mr McRae’s request they started late morning or early afternoon to urgently look at
where the fires were likely to be by Saturday afternoon.
Messrs Lhuede, Taylor and Gellie gave evidence and described what they did, what they used,
and their methods. They looked at the weather forecast and used their knowledge of fire
behaviour, previous fires, fuel levels and types, and the terrain. They used the McArthur firespread meter as a fundamental tool for their predictions and supplemented this with their local
knowledge.319 Mr Gellie said, ‘It was very difficult to know the extent of the [McIntyres Hut]
fire; because it had broken out and was quite large, it meant that the possible spread for the
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following day would be even larger. We were just basically working on a single outbreak’ into
the pines near the border in the Uriarra pine forest.320
Messrs Lhuede, Taylor and Gellie created the map and prepared a message form identifying the
estimated spread from the McIntyres Hut fire to the Stromlo treatment plant at 6.00 pm on
Saturday 18 January and to the Narrabundah Hill pines at 8.00 pm.321 There was no reference to
the urban edge because, as Mr Lhuede said, ‘[it] just wasn’t specifically identified reaching the
urban edge. We just identified the Narrabundah Hill pines, I suppose, as the last easternmost
component of the rural land to be affected’.322
Mr Gellie said they used a rate of fire spread of between 3 and 7 kilometres an hour for the
eaten-out grasslands and somewhere between 4 and 6 kilometres an hour for the pine forest.323
He said the predictions stopped at 8.00 pm because ‘Generally speaking, around 20.00 hours …
one tends to get an abatement of fire spread activity … we felt around 8 o’clock was a
reasonable time to assume when field fire crews could start to work on uncontained edges and
start to do some containment action’. Mr Gellie said containment action was not going to be
possible before 8.00 pm because of the extreme conditions forecast for about midday until
5.00 pm and the expected intensity of the fire. He said their predictions showed that any direct
attack on the head fire would be unlikely to succeed and would be unsafe for crews, even in the
eaten-out grasslands and paddocks.324

7.7.13

The evening planning meeting

The evening planning meeting of 17 January started at 6.00, and Mr Graham provided a report
on fire operations. He said all crews had left the Bendora fire area at 5.50 pm and crews had
been withdrawn from the Stockyard Spur fire at 4.00 pm. He recorded in his statement that the
meeting was held ‘to discuss the current situation and to determine strategies for the escalating
incident’. Monitoring the fires’ growth and obtaining situation reports back from the field,
altering the strategy of indirect attack to one of property protection, and ways of stopping the fire
reaching ACT pine plantations were all discussed. It was agreed that crews would not be placed
near the fire front the next day. It was also accepted that crews would not be tasked with fighting
the fires in pine plantations.325
The minutes of the meeting report numerous spot fires from the Bendora and Stockyard Spur
fires and one possibly from the McIntyres Hut fire. Under the heading ‘Planning’ the minutes
record a report from Mr McRae:
Rick McRae stated that we need to assess the risks of the new situation, given the
weather and the fire behaviour conditions. Rick provided an overview of the unattended
fire behaviour for various periods until tomorrow afternoon. There is the potential for
fire to reach Uriarra by midday tomorrow, the Cotter Pub and Reserve at 1600, and
Mt Stromlo and potentially Narrabundah Hill by 2000 hours … There is a significant
threat to the pine plantation as a result of the McIntyre’s Hut fire.

Liaison was to occur with the NSW Rural Fire Service on McIntyres Hut fire situation, strategies
to cover spot-overs, growth predictions, and intervention to prevent fire from reaching the pine
plantation.
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Mr Lucas-Smith confirmed in evidence that Narrabundah Hill lies directly to the west of the
suburb of Duffy and agreed that what was outlined at the meeting meant that the risk to the
suburban area was significant because there was a clear line of the fire to the suburbs.326 He said,
however, that the spread was predicted on the basis of no intervention, and he went on to say,
‘… We had in our minds the strategy of the extensive clear area or open area of the grasslands to
the east of the Murrumbidgee River, which gave us very strong—certainly in my view—control
line opportunities to prevent that’.
It was suggested to Mr Lucas-Smith that the situation was serious enough to warrant warning
people of the potential danger if things went wrong. He agreed and said there was no plan for
potential break-outs from the McIntyres Hut fire but there certainly was for the Bendora fire, and
he described the process of telephoning people on rural properties. He added:
The media people were part of our planning meeting; they got the information; they
went away and prepared the material … [but] we didn’t emphasise what people really
needed to do in the most direct way that we possibly could. The media continued to
concentrate on interviews and obviously, as you hear and see and read transcripts, I
obviously wasn’t able to convey the message adequately.327

After hearing Mr McRae’s report on the fire-spread predictions, Mr Castle agreed that he
(Mr Castle) was probably more concerned about the urban areas than he had been up to that
point, but he noted that the predictions related to unattended fire spread.328 He agreed that he was
responsible for ensuring that the Emergency Services Bureau’s mission was fulfilled; this
included issuing warnings to the public at the first opportunity. He did not, however, recall
asking either Mr Lucas-Smith or Mr McRae whether the fire-spread predictions meant the fire
was likely to be in the urban area by the following night. The reason he gave was that he held an
optimistic view of the ability to suppress the fires, which, he said, had been wishful thinking. He
agreed that it would have been more appropriate for emergency services generally to more
closely consider the worst-case scenario.329 Mr Castle said there was no specific discussion at the
meeting about warning people in the urban area because the focus was on rural areas.330
Mr McRae’s view was that the McIntyres Hut fire posed a significant threat to the pine
plantations. He was not sure, however, whether the NSW Rural Fire Service could prevent the
fire from spotting because he did not know the exact location of the break-outs. When asked
about the predicted fire spread and whether that meant potential for impacts on the urban area, he
said, ‘It was not my assessment that the fire behaviour we based our forecast on would cause
damage at the urban interface on the afternoon or evening of the 18th of January’. His
assessment was that if the fire did reach Narrabundah Hill by 8.00 pm the weather would abate
with the forecast wind change, which would push the fire in the other direction. He denied the
suggestion that this was an optimistic assessment.331 He said the projection produced by the
planning team was the ‘worst case’ and it was presented to the incident controller and operations
officer ‘as something for them to work to for making sure that operations did the best possible to
prevent impact on the urban interface’.332
Mr McRae knew that the plan for that night and the following days was for firefighting resources
to be deployed on property protection; he did not know of any ESB plan to prevent the predicted
run by the McIntyres Hut fire to Narrabundah Hill by 8.00 pm on Saturday 18 January.333 His
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assessment and calculations were not, however, based on unattended fire, since he expected
operations in NSW and the ACT to have some impact on the fire spread.334 Mr McRae’s view
appears to have been that if the worst-case scenario eventuated and the fires did reach
Narrabundah Hill at 8.00 pm, the expected spotting would have been dealt with by fire crews. As
noted, he also expected a wind change at about that time, so spotting would not have been a
problem in any event. He did not allow for the possibility of the wind change failing to arrive
and the spotting still occurring.335
Mr Graham did not recall Mr McRae reporting the potential for the McIntyres Hut fire to reach
Narrabundah Hill by 8.00 pm, but he did understand that the predictions were based on
unattended fire spread. He could not recall what plans were developed that night for arresting the
fire spread the following day, but he did recall that it was agreed no crews were to be placed near
the fire front the following day. He could not recall what, if any, strategy was devised to stop the
fire reaching the pine plantations but agreed that nothing was done on the night of 17 January to
prevent that occurring. He still held the view that the fires would possibly have been contained in
the grasslands after they left the mountains but could not recall any plans for containing the fire
run. Mr Graham said that on the evening of 17 January he did not think there was a significant
risk of impact on the urban area, but he did think this on Saturday morning.336 Later in his
evidence, when questioned about this, he agreed that the potential for impact was within his
thinking on Friday night.337 He said he did nothing to alert the community because that was not
his focus.
Ms Janelle Wheatley attended the planning meeting. At the time she was employed in the
Department of Education, Youth and Family Services, which was responsible for providing
recovery services to people affected by an emergency. The Recovery Co-ordinator, Ms Barbara
Baikie, had asked Ms Wheatley to attend the meeting. Ms Wheatley arrived early and offered her
services to Ms Marika Harvey in the Media Unit. Ms Harvey asked Ms Wheatley to check all
media websites for information about the fires around the ACT. Ms Wheatley did not search for
NSW fire authorities or NSW media outlets. After she completed her task she handed the
information to Ms Harvey and then attended the 6.00 pm planning meeting. At the meeting
Ms Wheatley recalled discussion about concern for the Corin rural area, which she referred to as
southern Tuggeranong, and the need to inform and alert the people in that area.338
Ms Harvey also attended the meeting and took some notes of the discussion. She said she
recalled only very generally the discussion about the predicted fire spread for the following day
but came out of the meeting with a feeling that they needed to warn people living in the rural
areas and that this was a top priority, but ‘we were also beginning to think about what else we
needed to do … for the public, for the more general Canberra community’.339 Ms Harvey was
asked whether there was any discussion of the need to warn people beyond the rural area—
people in the city:
I don’t recall any specific discussions, but I also don’t recall exactly what the
discussions were about warning the rural residences. I just know that we came out of
that meeting and started working on that straight away, but I just don’t recall the nature
of any of the discussions really.340
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Ms Harvey said she began to write a strategy for communicating with the broader community
but did not complete this because of other work and being overtaken by events.341 She said that
on Friday evening she had a sense there was a chance the fires would reach the suburbs but that
it would be more like the 2001 fires, when no property was destroyed and no lives were lost.342

7.7.14

Efforts to contact rural lessees

Shortly after the planning meeting ended, Mr David Prince, Ms Harvey and others began trying
to contact rural lessees to warn them of the threat posed by the fires. Mr Prince said Mr Keady
and Commissioner Bennett directed him to work with Ms Harvey to develop a process for the
media, Canberra Connect and the lessees. They met and obtained contact lists of the lessees in
the areas under threat.343 Mr Prince said he contacted Mr Keirin Stiles of Environment ACT,
who produced the telephone contact numbers for the rural lessees at about 10.00 pm. The
telephone calling began, and Mr Prince thought that, of about 96 lessees on the list, about
47 were contacted. He was not sure if the list included people who lived in the forestry
settlements and could not recall any discussion about using means other than the telephone—
such as radio or television—to contact people.344
Mr McRae became involved in this activity by providing a catalogue of the locations of rural
residences in the ACT, so that a copy could be given to every fire truck to ensure that no one was
overlooked. He said, ‘Also, to use the terms I used before, I activated the trigger for direct
involvement of the community in those areas. I was working with the media section in trying to
identify the best way to identify the subset of that community that needed to be directly
involved’.345
Ms Wheatley said that at about 8.00 pm a group that included Mr Prince, Ms Harvey, Sergeant
Steve Kirby and Mr Stiles met to discuss ‘and plan for recovery needs in the event of the
situation escalating and the requirement for some preparedness for evacuation’.346 She said they
had a ‘brainstorming’ exercise to identify resources if evacuation was necessary and
communication channels for dissemination of information to the public.347 Her notes refer to the
suburb of Dunlop, but she could not recall the context of the notation. Ms Wheatley said that
telephoning of the rural lessees was completed about midnight and was focused on those in the
southern Tuggeranong area and included Coree, Paddys River, Tennant and Booth but did not
include residents of the forestry settlements at Uriarra, Pierces Creek and Stromlo.

7.7.15

A further request for Commonwealth assistance

At 8.30 pm on 17 January Mr Castle signed a further request to the Commonwealth for physical
assistance, describing the ‘situation’ in the following terms:
Further to request ACT 0005, numerous spot fires have significantly spread the fires.
The predicted unattended rate of spread, with the current extreme fire weather
conditions, indicate that the fires will spread into rural residential areas. Current
operational focus is on identifying assets under potential threat and determining
protection strategies. There is also a concern over significant assets at risks [sic]
associated with spot fires from the NSW McIntyre Fire.
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There was no elaboration on what was at risk, but there were comments about the problems with
communications between the Defence (Navy) air support resources and the ACT Bushfire
Service because the radios and frequencies were incompatible.348

7.7.16

A media release at 8.50 pm

The Emergency Services Bureau issued a final media release at 8.50 pm. It was headed ‘ACT
bushfire status’ and under the subheading ‘Fire status’ there followed five dot points:
•

The adverse weather conditions experienced in the ACT today have caused a
number of spot fires across containment lines, which have not been contained.

•

The current threat to property in Tidbinbilla is serious, with ACT Fire Brigade,
ACT Bushfire Service, and NSW Rural Fire Service crews deployed to the area to
assist with property protection.

•

West to north westerly winds are expected to ease overnight, but with stronger
north westerly winds expected from mid-morning tomorrow. This will result in
significant smoke over the urban area.

•

The ACT will be coordinating with NSW to manage a spot fire from the McIntyres
Hut fire, close to the ACT border. Ground crews and aerial operations continue to
monitor all spot fires.

•

The bushfire logistical support staging areas are being relocated tonight from Bulls
Head and Orroral Valley, to the North Curtin district playing fields, resulting in
these fields being closed to the public. For details on sporting event relocation,
please phone the Sports Ground Ranger on 0418-652-567.

The following page of the release provided information on road and park closures, contact
details for Canberra Connect, and media contact details for the McIntyres Hut fire and the Mount
Morgan fire, which was also burning in NSW, close to the ACT border. At the bottom of the
page there was also a notice referring to an ESB media conference at noon on Saturday
18 January 2003.349
The media release provided no information about predicted fire spread the following day; nor did
it provide any warnings to rural or urban residents. Mr Lucas-Smith agreed the release did not
include warnings and said it was ‘more or less a status report’.350 Mr Castle thought he may have
assisted in the preparation of the release and agreed that there was no mention in it of a threat to
the urban area. He then added:
But could I say that I recall that one of the primary reasons for putting this out was the
identification that the North Curtin district playing fields would be closed because we
intended to relocate, and a degree of time was involved in organising that through
Urban Services.

Mr Castle could think of no reason why the release should not have contained information about
the recognised potential threat to the suburbs—except to say that the Emergency Services Bureau
was preoccupied with the rural areas.351 But the release contains no warning to rural residents
either.
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Mr McRae was not involved in preparation of the media release, although he said he ‘would
have anticipated what we said in the planning meetings would be reflected in that material’.352
Ms Harvey could not recall being involved in preparing the release but said she might have been.
When asked if she could think of any reason why the opportunity was not taken on Friday night
to start alerting the community, she said she could not answer that question.353
Ms Lowe remembered drafting the statement with Mr Castle, who told her it had to look
different from the other media releases and say something different. She thought this might have
been because the fire had spotted and had not been contained. She did not recall any discussion
with Mr Castle about a potential impact on the urban area.

7.7.17

Other developments during the evening

At some stage during the evening of 17 January Mr Prince had a discussion with Mr Gellie, who
gave him a map showing where the McIntyres Hut fire would burn. As a result of this, Mr Prince
said he knew on Friday that there was potential for the fire to reach the urban area.354 He recalled
discussing this with Mr Bennett, who did not recall being shown a map but did recall the
discussion of predicted fire spread at the planning meeting that evening.355
Mr David Dutton, Operations Manager for the ACT Ambulance Service, returned to the
Emergency Services Bureau at Curtin at 9.00 pm to gain a better understanding of the situation
and the potential risks that might confront ambulance staff. He spoke with Mr Graham about the
fire and movement of resources and gained the impression from what he was told that ‘the
situation had moved from serious to very serious [because] the fire was spreading and there was
a change in the nature of operations that were being undertaken’.356 Mr Dutton prepared and
distributed to staff of the ACT Ambulance Service a memorandum updating the position and
informing staff that the situation was serious because the fires had grown and were moving
towards the Canberra suburbs.357
Another fact worthy of note is that—apart from the presence of Mr Robert Gore and two
ComCen (communications centre) operators—the ESB headquarters were unattended during the
night of 17 January. Mr Gore had been a volunteer with the ACT State Emergency Services
since 1986, had joined the Jerrabomberra Volunteer Brigade in 1994, and by January 2003 had
been captain of that brigade for three years. He went to ESB headquarters at about 4.00 pm on
17 January to help out, and at 10.00 pm Mr Graham asked if he would stay overnight to look
after operations. Mr Gore said no planning officer and no incident management or service
management staff were at headquarters overnight. He had Mr Graham’s contact details and did
call him once, but he did not have contact details for Mr Lucas-Smith, Mr McRae or anyone else
in the event that he needed to speak to them. Mr Graham arrived back at headquarters at about
6.30 am on Saturday 18 January and Mr Gore handed over to him.358
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7.8

Overall conclusions

Counsel assisting submitted that, after Messrs Lhuede, Taylor and Gellie had calculated the fire
spread and made their predictions, there was no question that there was a high risk that suburban
Canberra would be affected by the fires.359 They further submitted that, apart from a belated
effort to warn some rural lessees, there were no discussions about warning, and no action was
taken to warn, people in the urban area and that that failure was ‘an omission on the part of the
ESB and its senior personnel that directly contributed to the extent of the property damage and
injury caused by the fires the following day’.360
Counsel assisting also submitted, in short, that Mr McRae failed to discharge his responsibilities
by refusing to admit the possibility that the fires would reach the rural–urban interface during the
afternoon or evening of 18 January because he refused to admit to a worst-case scenario.361
To the contrary, counsel representing Mr McRae submitted that no action or inaction by
Mr McRae caused any of the deaths or the destruction of or damage to property.362 They also
submitted that the giving of warnings was not one of Mr McRae’s duties—despite the fact that
he had management responsibility for media staff. In their submission, Mr McRae’s
responsibility was to predict fire behaviour, and he did this with assistance from several
professionals from outside the Emergency Services Bureau and passed that information on to
others to use as they saw fit.
Counsel for Mr Lucas-Smith and Mr Castle submitted that there is no evidence the 6.00 pm
planning meeting was told the fire would reach the suburbs. The predictions, they said, were
based on ‘unattended spread’ and were expressed as ‘worst case’. They submitted it was always
envisaged that the fires would be attended by NSW resources, that the fires exceeded everyone’s
expectations, and that there was a realistic expectation that the fires could be managed once they
came out of the mountains and into the eaten-out grasslands.363
Counsel for the ACT submitted it was unfair of counsel assisting to single out Mr McRae for
criticism: there were many people at the planning meeting, the fire-spread predictions were the
subject of debate, and none of those present apparently expressed concern about the need to
warn the residents of the suburbs on the edge of Canberra. They submitted:
The failure to appreciate the possible outcomes is explained by the fact that subsequent
events were wholly outside the contemplation of experienced firefighters and ESB
officials. The Territory agrees that, with hindsight, it would have been prudent to
inform residents on the urban edge about the risk identified during the evening planning
meeting. However, it did not happen because no one expected the residents to be
affected. This should be contrasted with the rural lessees, where a potential for them to
be affected was recognised and consequent steps to warn them were taken.364

The crux of the submissions by counsel representing the interested persons is that—the rural
lessees aside—warnings were not given because it was still not definite as at the late in the
evening of 17 January that the fires would reach the suburbs the following afternoon or evening.
Further, had it been recognised that there was a reasonable prospect of that happening, action in
the grasslands by firefighters, or weather or some other force, would successfully intervene to
prevent it from happening. Finally, the argument appears to be that, if all the foregoing failed,
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that would be because no one could have anticipated, or did anticipate, the type of fire that came
out of the mountains, its speed, its ferocity, its intensity, or its unusual characteristics.
These submissions must be examined in the light of the evidence of, first, what was known to the
senior personnel of the Emergency Services Bureau by the end of the evening of Friday
17 January and, second, what these ESB personnel did with the information they possessed.
What did they know? They knew the following:
•

All the fires had breached their containment lines and were making runs.

•

All the fires were spotting, and spotting could occur over distances greater than
10 kilometres.

•

The McIntyres Hut fire was about 2 kilometres from ACT pine plantations, which
represented a significant threat.

•

The fire situation, generally, was unravelling.

•

The weather forecasts were for dire conditions—unlike what many had ever seen—and the
weather showed no signs of easing.

•

Fire crews had been withdrawn from the Bendora and Stockyard Spur fires because of
increasingly dangerous fire behaviour and safety risks to crews.

•

It had been decided not to place crews near the fire front the following day, Saturday, and
not to task crews with fighting fire in the pine plantations.

•

Concern was held, and had been expressed to the NSW Rural Fire Service, about the use of
aerial incendiary devices.

•

Predictions of the spread of unattended fire placed fire at Uriarra by midday on Saturday, the
Cotter Pub and Reserve at 4.00 pm, and Mt Stromlo and Narrabundah Hill—near Duffy—by
8.00 pm.

•

Concern had been expressed for the Corin rural community and other rural lessees.

•

Direct attack on ACT fires was to stop, but there were no plans for preventing them from
reaching the urban edge—other than to say that the situation was then the responsibility of
the ACT Fire Brigade.

What did they do or not do?
•

The predictions of fire spread calculated by Messrs Lhuede, Taylor and Gellie were largely
ignored, despite the fact that there is no evidence those predictions were doubted, disputed
or believed to be wrong.

•

At the evening planning meeting there was no discussion of warning the urban community.

•

No warnings were issued to residents of Canberra.
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•

ESB staff and others started to warn rural lessees at about 10.00 pm. A contact list was not
available until that time, and then there was uncertainty about its accuracy.

•

Telephone contact was made with only about 50 per cent of the rural lessees.

•

Residents of the forestry settlements were not contacted.

•

A media release was issued at 8.50 pm. It contained no warnings to urban or rural residents
and provided no relevant information to residents of Canberra other than to tell them that the
North Curtin district playing fields would be closed to the public and, yet again, that there
would be smoke over the urban area.

•

Apart from one volunteer officer (who, despite his best endeavours, had no opportunity to
plan for the following day) and two radio operators, ESB headquarters were unattended
overnight.

Senior ESB personnel provided varying reasons for warnings not being issued:
•

Despite recognising that the risk of the fires reaching the urban area was significant,
Mr Lucas-Smith said he thought they could be stopped, or would stop, in the eaten-out
grasslands. It is difficult to understand why he was confident of this: the Emergency
Services Bureau had no plan and no strategy for dealing with the McIntyres Hut fire if it
broke its containment lines.

•

Mr Castle said he was more concerned than before about the rural areas after hearing the
fire-spread predictions but was optimistic about the ability to suppress the fires, although he
said that, in hindsight, this was wishful thinking.

•

It would appear that Mr McRae recognised the serious risk to the pine plantations, was
unsure if the NSW Rural Fire Service could prevent spotting, but did not believe there was a
risk to urban areas the following evening because, even if the fire reached Narrabundah Hill
by 8.00 pm, it would be stopped or diverted by a change in the weather.

•

Mr Graham believed the fires would be controlled in the eaten-out grasslands, despite the
fact that he was not aware of any plans or strategies for dealing with the fires there the
following day, but it was not in his focus to alert the community.

Mr Castle acknowledged that responsibility to warn rested with him and that it was not the role
of an emergency services organisation to take an optimistic outlook. Nevertheless, this appears to
be what happened. The worst-case scenario presented at the planning meeting was ignored in
favour of an unrealistic, optimistic expectation. Given what was known to senior ESB personnel
by the evening of 17 January, there was little, if any, reason for optimism. Mr Nicholson said in
his evidence that, if an opinion had been formed within the Emergency Services Bureau that the
McIntyres Hut fire was likely to burn to Narrabundah Hill by 8.00 pm the following evening, the
bureau was obliged to disseminate that information to the public.365 This was not done.
Despite submissions to the contrary by some counsel, the fact that Messrs Lhuede, Taylor and
Gellie did not predict fire spreading beyond Narrabundah Hill cannot be sensibly interpreted as a
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prediction that the fires would simply stop and not proceed across the road to the houses of
Duffy. Messrs Lhuede, Taylor and Gellie did not have to say this: it can safely be assumed that
everyone at the meeting knew what they meant. This is why no questions were asked. Similarly,
it is not correct to say that, because the NSW Rural Fire Service had firefighting resources
devoted to the McIntyres Hut fire, the service had a plan or strategy that was known to the ACT
authorities and approved by them. The Emergency Services Bureau had no plan or strategy, and
none of the senior personnel provided evidence that they were aware of what, if anything, the
Rural Fire Service was planning to do in the event that the fire broke out of its containment
lines—apart from following it across the border. There was no plan in the Emergency Services
Bureau to prevent the fire from entering the pine plantations, no plan to fight it in the plantations
(understandably, because of the risks to safety) and no plan to deal with the fire after it reached
the grasslands, except to rely on ACT Fire Brigade personnel.
Counsel’s submission that many people were at the planning meeting and no one expressed
concern about warning urban residents is not an answer to the question why those people—who
were the professionals charged with the responsibility to warn residents—failed. The senior
personnel of the Emergency Services Bureau were the people who had the accumulated
knowledge of the situation with the fires since their ignition on 8 January, and they were in the
best position to appreciate the ever-growing risk the fires posed.
The criticism of Mr McRae by counsel assisting is warranted. Mr McRae was the person
responsible for providing the information predicting fire behaviour. The fact that he enlisted the
help of professionals is commendable, but then he did not accept the information provided
because, it would appear, it did not accord with his own views. He had made many and early dire
predictions of what the fire season would hold, and still he failed to heed his own predictions. He
was telling those at the planning meetings that Monday 20 January was a likely day for a fire
impact, yet as at Friday night he still had not activated his ‘trigger’, as he described it, to cause
warnings to be issued. He said this was because he had not identified the appropriate subset of
the community and did not want to alert the entire community. He never reached the position of
activating his final trigger because events overtook him. His activation of the trigger to warn the
rural lessees came very late in the day—late at night, to be precise—and this, too, was very late
in view of the information he had before the evening of 17 January. Mr McRae’s philosophy in
relation to warnings appeared to be that it is better to wait and tell no one about a threat that
could have serious consequences for life and property than to tell some, or even all, the people
and be wrong.
This is not acceptable for a person in an emergency management position, charged with
responsibility for recognising and acting to alert people to dangerous situations. By the evening
of 17 January—if not well before—Mr McRae should have activated his trigger. The subset of
the population had been identified, as had the serious potential risk; even the timing had been
predicted. The Media Unit was located in Mr McRae’s section. He agreed that the people in that
unit, and others, were waiting for him to tell them that it was time. He should have taken a far
more proactive approach, in keeping with his responsibilities, rather than presuming but not
checking or monitoring and not knowing whether the messages he thought he was providing
were being understood and acted on.
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I have concluded from the evidence before me that:
•

By the evening of 17 January 2003 the senior personnel of the Emergency Services Bureau—
Messrs Castle, Lucas-Smith, McRae and Graham—were in possession of information confirming
what they already believed; namely, the fires posed a serious risk to the edge of Canberra, and the
impact was likely to occur within the following 24 hours.

•

The same senior personnel of the Emergency Services Bureau did not consider it necessary to
issue warnings to those people in the urban area who were in the direct path of the fires and,
consequently, no warnings were issued.

•

The decision to warn the rural lessees was made too late, and crucial time was lost because the
Emergency Services Bureau was not suitably prepared in that it did not have contact information
for the lessees.

•

On 17 January 2003 no contact was made with and no warnings were given to the people living in
the forestry settlements of Stromlo, Uriarra and Pierces Creek.

•

The media update issued at 8.50 pm on 17 January 2003 was inadequate and misleading and did
not reflect the situation that pertained and was known to senior personnel at the Emergency
Services Bureau at that time.

•

By the evening of 17 January 2003 the Emergency Services Bureau had no plans and no
strategies for dealing with the fires the following day, when it had been predicted the fires would
enter the ACT pine plantations and advance towards the urban edge (other than to leave it to the
Fire Brigade personnel).

•

Despite the recognised risk to the Canberra community, apart from one volunteer and two radio
operators, there were no senior personnel at ESB headquarters overnight on 17 January 2003 and
as a result no planning was done.

•

Mr McRae failed to heed the evidence presented to him about the predicted fire spread and so did
not activate his so-called trigger to cause warnings to be issued to the residents of Canberra.

7.9

Events on 18 January

7.9.1

Mr Lucas-Smith’s prediction in the early morning

At about 6.30 am on Saturday 18 January 2003 Mr Lucas-Smith received information that the
McIntyres Hut fire had crossed the border into the ACT and was in the Uriarra pine plantation. It
was from that time, he said, he thought it inevitable that the fire would burn into Canberra’s
suburbs. He was asked, ‘Did you reach a state of mind yourself at some time before 2.00 pm on
18 January where you knew in your heart of hearts that whatever was done could not prevent the
fire from burning into Canberra?’ He replied, ‘Certainly. Yes … Once the fires had crossed—the
McIntyre’s fires had crossed the border into New South Wales [sic] on the morning of the 18th
… I thought it was inevitable. However, the Bendora fire burning into rural ACT was
significantly well before then’.366
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At that time Mr Lucas-Smith had not formed a view about when the fires would reach the
suburbs or the extent of the fires’ likely impact on the suburbs. He said the only information he
had about that was the predictions presented to the planning meeting the previous evening.367 He
also said he needed to make a choice about how to use his resources because he was ‘caught
between a rock and a hard place’. Should he pull the firefighting resources out of the south,
where they were engaged in rural property protection, and send them to the north, where more
properties were then under threat? He chose to leave the resources where they were. He said he
was concerned about the McIntyres Hut fire impinging on the urban area from the north and the
Bendora fire from the south. He said he needed to establish a unified arrangement with what he
called the NSW resources associated with the McIntyres Hut fire and following the front of that
fire, but he did not have a clear picture of those resources.368

7.9.2

Mr Castle’s media interviews

Shortly after 6.00 am on Saturday 18 January ABC journalist Ms Natalie Larkins interviewed
Mr Castle. She telephoned him at his home, seeking an update on the fires’ progress overnight
and any damage to rural properties. In her statement, Ms Larkins said she had not been overly
concerned about the urban area because she had been monitoring news stories and interviews
throughout Friday and had the impression the authorities were saying the fires were a long way
from Canberra, moving slowly, and unlikely to affect the city.369
Ms Larkins said that during the interview Mr Castle told her the Bendora and Stockyard Spur
fires had broken their containment lines overnight and crews were battling spot fires from the
McIntyres Hut fire. He said some buildings had been damaged at the Corin Dam tourist facility
and Tidbinbilla residents had been placed on alert but not evacuated; he also talked about road
closures and the weather conditions. Ms Larkins said they spoke about the possibility of the fires
entering the Uriarra pine forest and, when discussing the McIntyres Hut fire, Mr Castle said the
Emergency Services Bureau would focus on that fire only when it came into the ACT. She asked
Mr Castle if it was likely that fire would enter Canberra, and he replied that he ‘appreciated
community concerns, but gave no indication that there was any risk to Canberra’.370
Ms Larkins made notes of the conversation and is confident about her recollection of what was
said. In contrast, Mr Castle recalled very little of the discussion but said that at that time his state
of mind would have been that there was still no immediate threat to Canberra and he could have
said something like that to Ms Larkins.371 At 7.05 am the newsreader on ABC Radio 666
reported on the fire situation and quoted Ms Larkins reporting the information she had obtained
from Mr Castle.372
At Ms Larkins’ suggestion, Mr Castle gave an interview on ABC Radio 666 at 7.30 am. During
the interview, which went to air live, Mr Castle responded to various questions and said, among
other things, the following:
•

All the fires had spotted quite some distance overnight.

•

Fire had reached the Corin Dam Road and damaged some outbuildings.
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•

There had been substantial spotting the other side of Paddys River Road, but this was now
controlled.

•

More property damage was not expected that day but that did depend on how people in the
rural areas had prepared around their property.

•

Of greatest concern was the Paddys River Road area.

•

The decision to evacuate is up to the people in the rural areas because properties have the
best chance of avoiding damage if people are prepared and stay to combat ember attacks.

•

The main strategy for the day would be property protection, and people were advised to stay
east of the Murrumbidgee River and out of rural areas and not to go to places around the
Cotter, Kambah Pool or Tidbinbilla Nature Reserve.

•

Fires had not yet reached the Uriarra pine forest but were expected to do so as a result of
spot fires and the strength of the winds.

•

Firefighters would not be sent into the plantations in the event that the fires entered those
areas.

Mr Castle’s final statement was ‘I would warn people that the exact locations of the fires are
particularly difficult to assess, and therefore my advice is for people to stay east of the
Murrumbidgee River and stay out of the treed areas’.373
Mr Castle agreed that he did not mention the Uriarra forestry settlement as an area of concern
given that he said it was likely the fires would enter the pine forest. Nor did he mention the
Stromlo pine forest or the observatory; he said this was because he hoped for success in
controlling the fires in the grasslands.374

7.9.3

The evacuation planning meeting

At 8.00 am a meeting was held at ESB headquarters; it was attended by various people, among
them Mr Prince, Mr McRae, Sergeant Kirby, Mr Tonkin, Ms Bitmead, Ms Baikie, Ms Wheatley,
Ms Harvey and possibly Mr Keady.375 Ms Harvey prepared an agenda headed ‘January 2003
bushfires. Meeting on preparedness for evacuation 8.00 AM Saturday 19 [sic] January 2003’.
The agenda listed items such as ‘Evacuations—how they are run and what is already on standby’, ‘Public Information Strategy—key items—alerting the community to heightened risk—
alerting the community to immediate evacuation’ and ‘Communication mechanisms—
doorknock/telephone, media, call centre, internet’.376
The purpose of the meeting, according to Mr Prince, was to prepare Canberra Connect for
responding to calls from the public. Ms Harvey, who with Mr Prince had organised the meeting,
said the focus was on public communication, evacuation and community warnings.377 Mr Prince
said he spoke about where the fires might hit the urban–rural interface and used the map he had
obtained from Mr Gellie the evening before. He said Mr McRae spoke about the fire weather and
the erratic nature of the fire and reiterated the information from the previous evening.
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Ms Wheatley had a clear recollection of the presentation by Mr Prince and Mr McRae. She said
those present were told the major concern was the McIntyres Hut fire and its potential to push
into the forests. She also said they were told the major concern was Stromlo forest, Woden,
Weston, Duffy, Holder, Dunlop, Holt, Higgins and Macgregor, but there was confidence about
attacking the fire in the grasslands. Ms Wheatley took notes: ‘McIntyres major concern, push
through forests Stromlo concern—Woden/Weston, Duffy, Holder: Dunlop/Holt/Higgins,
McGregor’.378
Notes taken by Ms Harvey include reference to ‘Duffy, Rivett, Holder and don’t go west of
Murrumbidgee’, but in evidence she said she could not recall how or why she made those
notes.379
Ms Wheatley said there was no mention of the timing of the risk to the areas identified, and the
only discussion about warnings was that the Canberra Connect website was set up to provide
information. Mr Tonkin said one purpose of the meeting was to keep information flowing, and
Ms Harvey raised her concerns about obtaining up-to-date information and disseminating it to
the media and to the Canberra Connect website.380 Mr McRae said that before the 9.30 am
planning meeting he ‘informed the media unit that there was presently no immediate risk to
assets or personnel east of the Murrumbidgee River, but that as the day progressed this might
change, and they should be prepared for that eventuality’.381 He explained how he identified
areas that were under threat, leading to the issuing of warnings:
The way I viewed that task was as follows. The operational arrangements put in place
that morning were that we divided the rural areas west of the city into a number of
sectors, with a number of those having existing issues which were taking up the time of
the fire crews in protecting dwellings and structures in those rural areas. We expected
later in the day that other sectors which weren’t initially resourced would need to be
resourced as crews tried to keep ahead of the fire. Now, had some of those sectors been
resourced, then that would have been a trigger to start saying ‘OK, with the fire being
suppressed in those sectors, what’s down wind of those? Which part of the urban
community do we need to engage.

Mr McRae said that if he received information that the fires were not being held in a particular
area he would conduct an assessment to see what was next downwind and issue a warning at that
point.382
When asked what would be wrong with informing the public on Saturday morning that there was
a general threat to the western edge of Canberra, Mr McRae replied that he believed the
information had gone out, even though he accepted that he had not seen any such information. It
was his understanding that, once he provided information, the Media Unit began to prepare some
kind of release warning the urban community. Mr McRae said it was not his job to draft and
formulate that message.383 His reference to ‘no immediate risk’ was to there being no fire activity
that could make an immediate run, but this was subject to change within a couple of hours
because of the dynamic situation.
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7.9.4

The morning planning meeting

The morning planning meeting of 18 January started at 9.30 with Mr Lucas-Smith saying they
needed to take stock of the situation. Mr Graham reported on fire operations and said the focus
for the day was to be the Tidbinbilla Valley and the Uriarra area and to allocate resources to
concentrate on property protection. Mr Bartlett reported that he had just completed an hour of
aerial reconnaissance and that the McIntyres Hut fire was spreading east and had entered the pine
plantation, the Bendora fire had spread into the Tidbinbilla Valley and the pines, and the
Stockyard Spur fire had a long tongue extending to Naas and Tharwa.384
Mr Davis from the Bureau of Meteorology provided a briefing on the weather forecast for the
day: a temperature of 40 degrees; wind speeds in the afternoon of 35–40 kilometres an hour,
gusting to 55–60 kilometres on the ridges; an upper fire ground temperature of 31 degrees; and a
dew point of 3 degrees. Mr Davis said in evidence, ‘There was considerable discussion about the
impact of the fires on western Canberra as a possibility during the day … [and] they were
looking at it for later in the afternoon’.385
Under the heading ‘Planning considerations’ in the minutes of the meeting there was reference to
significant potential for long-distance spotting and potential for parts of fires to become head
fires. The following were noted as current areas of concern:
•

a potential run from McIntyre’s fire impacting on Weston Creek to Greenway and
potentially west and south Belconnen resulting from a more westerly wind;

•

a potential run from Tidbinbilla impacting on the Bullen Range and southern parts
of Tuggeranong;

•

a potential threat from the Stockyard fire to the west of the Murrumbidgee River to
Williamsdale.

Ensure there is an active link between operations and planning.

There followed a reference to Ms Baikie outlining the community recovery strategy, which
identified three evacuation centres, the involvement of Lifeline and the Red Cross, and an
evacuation team located at the Winchester Police Centre in Belconnen. Sergeant Byrnes was
noted as reporting that the Police Operations Centre was operational, and there was a notation
that ‘Communication and information plan between POC, ESB and NSW is considered critical’.
The last item in the minutes was headed ‘Media’. It noted that Mr Castle was to determine
regular radio interview times, that a press conference would be held at noon, and that a
community advice and information strategy was being developed; this strategy would outline
processes for quick information sharing, with the focus being Canberra Connect and local radio.
Two sets of handwritten notes taken at the meeting record the predictions of fire spread to
Uriarra at noon, to the Cotter at 3.00 pm, and to the western side of Mt Stromlo at 6.00 pm.386
The notes made by Ms Ferry used the phrase ‘high levels of exposure’, and she was confident
that was in fact said, even though it was not recorded in the minutes.387
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After his reconnaissance flight, Mr Bartlett said he had little doubt that the potential for the
northern and central fires to reach the suburbs was great, and he said so at the planning meeting:
I indicated that the McIntyre’s fire could make a run to the urban interface from Weston
Creek to Greenway and possibly even affect west and south Belconnen if the wind was
more westerly than forecast. I also indicated that the fire in the Tidbinbilla Valley could
impact on the Bullen Range and then the southern Tuggeranong suburbs. I then
expressed a view that the southernmost fire could cross the Murrumbidgee River,
impact on Williamsdale and continue into the NSW rural areas around Burra. I do not
recall any discussion about communicating the situation to the Canberra community,
but I do know that a senior officer from the Police was present in the briefing as was the
ESB media liaison officer. I am unaware of any discussions that might have taken place
about communications messages following the Planning Meeting. The Planning Officer
reminded everyone of the potential for long distance spotting and the need to ensure
firefighters observed the Watchouts. It was also made clear that information flow on
fire development would be critical. The situation officer (Hilton Taylor) indicated that
the McIntyre’s Fire could reach the top of Mt Stromlo by 1700 depending on the time it
broke out of containment lines … I mentioned my concern about the traffic on the
Uriarra Road and the need to consider closing it to the public.388

Mr Bartlett said no one at the planning meeting disagreed with the views he expressed.389 He
recalled that Mr Lucas-Smith asked what suburbs might come under threat during the day, and
that is when Mr Bartlett gave his views about where he believed the fires would run; this is
recorded in the minutes and notes. Mr Bartlett said he did not make the detailed predictions
about the times of the impacts but recalls those being raised.390
Mr Lucas-Smith acknowledged in his statement that the possibility of the fires reaching Canberra
suburbs was discussed at the planning meeting, together with the fire-spread predictions, which
were regarded as a worst-case scenario.
Mr Castle recalled a reference to the fires being active in the forests but also Mr McRae saying
there was an ability to extinguish the fires in the grasslands, despite there being no reference to
any strategy apart from property protection. Mr Castle was concerned about the high level of
exposure from the McIntyres Hut fire but had no plan to provide information to the media and
the public before the noon press conference. Asked why he waited when he had information
about the threat, the high level of exposure and the potential areas, he replied that all he could
have given was a general warning without precise details.391
Mr McRae said he stressed to those at the meeting the serious weather conditions that were
forecast but that this was apparent to all concerned. He said that at 9.30 am he recognised the
potential for the McIntyres Hut fire to run and affect from Weston Creek to Greenway, as well as
west and south Belconnen if the predicted westerly wind eventuated. He said this information
was necessary for the Fire Brigade and the Ambulance Service, and it was a goal of the planning
meeting to allow those organisations to effectively coordinate their operations with those of the
Bushfire Service:
They needed to know which parts of the urban interface they should be putting their
resources into to carry out their legislative obligations. I wasn’t going to tell them, ‘No,
there’s no need to do anything’. So, for them to know where to go, they had to go from
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Weston Creek down to Greenway, which if you look at the map on the stand is where
the prediction is pointing at.392

Mr McRae said the Fire Brigade should have been preparing for an immediate fire impact and be
deploying units accordingly because the planning meeting was saying, ‘This is where you should
go and this is where you should go now’. He tried to explain, however, that this was not his
thinking and that it did exaggerate the position of the projections because he ‘would still stick
with the notion of a forecast that puts the fire on Narrabundah Hill at—I believe it was 2000
hours I said’.393 Asked why, if he thought it important for the Fire Brigade and Ambulance
Service to be warned and ready for impact on the urban area some time on Saturday, it was not
also appropriate to warn residents of those areas of the potential for impact, he said:
My assessment on the balance was that that wasn’t needed yet. As I say, I was viewing
it on a risk assessment which permits a range of different risk treatments. In my view,
the risk here was that the most prudent risk treatment would be to have resources
available from within the urban interface to immediately tackle the spot fires to prevent
them becoming a problem. But with that in place, my view was that suitably addressed
the immediate risk and that the next steps to be taken weren’t required yet … Having
fire brigade crews, if not ambulance crews, deployed appropriately on the basis of what
were the areas of concern would be sufficient to manage the then identified risk.

He added that if the risk had escalated he would have re-assessed the situation to determine if
more ‘triggers’ needed to be activated for actions to be taken, which would involve the
community.394 He accepted that he did not activate this trigger and did not inform the Media Unit
that it was time to do so, and, as it turned out, events escalated so rapidly that the process that
had recently been introduced was overrun. Nevertheless, Mr McRae also said his expectation
was ‘the need to activate the trigger to fully engage parts of the urban community … would not
occur on Saturday’. Mr McRae did not recognise the need to scale-up warnings to the
community until about 3.00 pm, as the fires were about to engulf Duffy.395
Mr Graham said all the agencies who attended the planning meeting that morning were told of
the potential for the fires to reach urban areas. He recalled discussion of Weston Creek and other
areas as being likely targets and said that, while he thought the impact was probable, he still held
out hope that once the fires left the mountains and forests they would be contained. He did,
however, admit that his hope diminished as the day progressed.396
Ms Harvey made many notes during the meeting and was questioned at length about the
discussions those notes related to. Generally, however, her recollection was very poor, and she
eventually said she could not recall anything whatsoever of the meeting.397 Ms Harvey was then
asked questions about whose responsibility it was to ensure that information about an identified
threat was conveyed to those who would be affected. She said she imagined it would be
Mr Castle and Mr Lucas-Smith. She said it was not her responsibility because she was simply
coordinating information as she was asked to do and passing on to the media statements that had
been cleared by Mr Lucas-Smith and Mr Castle. She also said, ‘At the 8 am meeting we then had
another, sort of, I guess, level of direction coming from the people who were at the meeting: the
head of the Public Service, Robert Tonkin, and Lucy Bitmead were guiding us as to what we
were to do’.398
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Ms Harvey added that she did not have much to do with Mr McRae in terms of being given any
directions and that she reported to Mr Castle and Mr Lucas-Smith, not Mr McRae—despite the
fact that Mr McRae was responsible for the Media Unit.399

7.9.5

Revised fire-spread predictions

After the planning meeting Mr Hilton Taylor, an ACT Forests Manager with scientific
qualifications, completed a message form that contained a revised prediction about the spread of
the McIntyres Hut fire. It was noted that the fire had the potential to affect the rural lessees and
the rural–urban interface from Hawker to Weston Creek from around 3.00 pm that afternoon.
Mr Taylor could not locate Mr McRae, so he handed the completed message form to
Mr Graham400, who admitted signing an acknowledgment that he had received it but was unable
to explain why he could not recall seeing it. It would appear that Mr McRae did not see the
message from Mr Taylor and was not aware of how Mr Taylor had reached his predictions. But
this did not stop Mr McRae from saying he did not agree with the revised prediction of the time
of impact or the nomination of Hawker as being under threat on that day. Despite the fact that
Mr Taylor’s prediction was accurate about the time of impact, Mr McRae still disputed it
because it was not based on the particular specifications he required from the Planning
Section.401

7.9.6

Activation of the Police Operations Centre

After attending the ESB evacuation planning meeting at 8.00 am, Sergeant Kirby telephoned
Commander Newton, told her of the deteriorating conditions and recommended activation of the
Police Operations Centre at the Winchester Centre in Belconnen. This was authorised. Sergeant
Kirby informed Mr Keady and Mr Tonkin of this and of arrangements to appoint liaison officers.
He left the Emergency Services Bureau for the Police Operations Centre and met with
Superintendent Lines and Commander Newton at 10.00 am. He began preparing contingency
plans for evacuating Duffy. Warning the residents was not discussed because Sergeant Kirby
said he expected that, because of the nature of the discussion at the evacuation planning meeting,
the Emergency Services Bureau would have already begun doing that.

7.9.7

Mr Prince’s briefing of the Australian Federal Police

Sergeant Kirby asked Mr Prince to attend the Police Operations Centre to brief the Australian
Federal Police. Before he left Curtin, Mr Prince spoke with Mr McRae, who told him he was
concerned that the fire would not ‘recognise’ the rural–urban interface. Mr McRae told him the
reason for this was the wind speed and direction, the drought factor, the intensity of the fire, and
the drought-affected forests. Mr Prince said he understood Mr McRae to mean the fire would go
beyond the rural–urban interface and into the suburb of Duffy.402 Mr McRae recalled having a
conversation with Mr Prince in the terms related by Mr Prince.403
Mr Prince arrived at the Winchester Centre at about 11.30 am. He spoke to about 10 police and
civilians and gave them an overview of the fires and the predicted travel as he knew it to be. He
told the group the fire was expected to reach Duffy at 6.00 pm and that, once the fire reached
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Stromlo forest, it would take about five to 10 minutes to reach the top of Mt Stromlo and be at
Eucumbene Drive in Duffy about 30 minutes to an hour later. Mr Prince continued:
… Superintendent Lines asked me what the firefighters and residents could expect
when the fire arrived. I answered that the height of the flame would be double the
height of the material that was burning. Because 30 foot pine trees were in that area,
then 60 foot flames could be expected. Chris Lines then asked me if the residents of
Duffy should be evacuated. I recall that I told the meeting the normal response to fire, if
residents are prepared, is to stay with their houses and fight the fire. I then told the
group that in this case the residents were not all prepared and that evacuation should be
considered.404

Mr Prince said Mr Gellie had told him the night before of the prediction of the fire reaching
Duffy at 6.00 pm and shown it to him on the map he had been given. Mr McRae was asked about
this prediction and said he did not agree with it because he did not know what model Mr Gellie
used in his forecast. He said:
It’s a technical aspect of modelling. You can disagree with models in different ways.
From the point of view of the planning officer, I had clearly taken the stance there
would be an agreed position on how the fires would evolve. That would be the basis for
planning for operations and for liaising with other agencies, in fact as was going on
here, and that stance was being, in a sense, short circuited.405

Commander Newton recalls Mr Prince telling the group the fires would cause serious risk to
Duffy area residents and their homes, endangering lives and destroying property. He spoke of the
effects of the radiant heat that would precede the fire by about 500 metres and said this heat
would affect the homes immediately adjacent to the pine plantation. There was discussion about
evacuation—particularly of people who were not prepared and could not defend their homes.
Commander Newton said that after this briefing by Mr Prince she made the decision, which he
supported, to develop evacuation contingency plans for the Duffy area.406
Commander Newton said the briefing by Mr Prince—together with her unsuccessful attempts to
speak with Mr Castle and others at the Emergency Services Bureau—raised her concerns about
what the day ahead held. She formed the view that the level of threat and possible level of impact
would potentially be such that the emergency powers of the Territory Controller needed to be
invoked.
At about midday Commander Newton tried to contact Sergeant Byrnes, the liaison officer at the
Emergency Services Bureau. She explained in her evidence that the police had an independent
capability to advise the community of risk, but the processes necessitated liaison with the ESB
media officers to ensure that messages to the community were consistent; this was particularly
important when the police did not have full information about the movement of the fires. She
went on to say that the police would have assisted in preparing for and dealing with the fires in
the community had they received information from the Emergency Services Bureau.407
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7.9.8

Contact with residents of the forestry settlements

Ms Wheatley said that at about 10.50 am on Saturday 18 January Mr Prince advised her to start
making telephone contact with residents of the Pierces Creek and Uriarra forestry settlements.
She obtained from ACT Housing a list of the residents of those areas and the Stromlo settlement
and faxed the information to the Police Operations Centre, which was staffed by various people,
including people from Lifeline and the recovery team from the previous night. At 4.10 pm a
copy of that list was faxed back to Ms Wheatley, along with advice that contact with the people
on the list had been attempted, although it appears from the list that only 18 people were spoken
to.408

7.9.9

The midday media release

The midday media release was the first release issued by the Emergency Services Bureau that
day. It provided a brief summary of the status of the three fires threatening the ACT and started
with a comment that the weather conditions had caused a number of spot fires across
containment lines and that those fires had not been contained. The release then noted the
following:
•

The Northern Fire—previously called the McIntyres Hut fire—covered about 8000 hectares
and had crossed the ACT–NSW border and entered the Uriarra pine plantation.

•

The Middle Fire—previously called the Bendora fire—covered about 10 000 hectares, and a
spot fire from it threatened property in the Tidbinbilla and Paddys River Valleys. Rural
residents in the area had been contacted the previous night and told to prepare for fire
approaching their property. No residents were evacuated, but recovery plans were being
prepared.

•

The Southern Fire—previously called the Stockyard Spur fire—covered about
13 500 hectares, and a spot fire from it was threatening property in the Naas and Top Naas
areas, as well as posing a potential threat to property at Williamsdale and Royalla.

Under the heading ‘Community safety’ was a subheading ‘Property and personal safety’, after
which the following appeared:
Members of the public are urged to stay away from the fire areas in the west and south
of the ACT. They are advised they may compromise their own safety and the safety of
fire crews by entering the fire areas unauthorised—sightseeing is not permitted.

On page two, the following appeared:
•
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INDOOR: IF FIRE APPROACHES YOUR HOUSE:
–

CLOSE all the doors and windows.

–

FILL the bathtub, any buckets etc. and soak towels to place in any crevices
such as under the door.
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–
•

If you have time and can do it, take down curtains, and push furniture away
from the windows.

OUTDOOR: IF YOU HAVE TIME, AND ONLY IF IT IS SAFE TO DO SO,
YOU CAN DO THE FOLLOWING:
–

Connect hoses that will reach all corners of your house.

–

Store flammable liquids away from the house.

–

Close in open eaves and the space under the house.

–

Block your down pipes (ie rags etc) and fill your gutters with water.

–

Use water to dampen all areas on the side of the house facing the fire.

There followed a health warning for asthmatics and information about the weather forecast of
high temperatures (40 degrees) and increasing winds, which ‘are expected to increase the levels
of smoke across … Canberra’. The release concluded with information about the total fire ban,
road closures (including Cotter Road, Eucumbene Drive, and Uriarra Road at Coppins Crossing)
and the resources that had been deployed on the fires, plus another health warning to asthma
sufferers and contact numbers and website details for Canberra Connect for people seeking
further information about the Bendora and Stockyard Spur fires.409
The media release provided no information about predictions that the Northern Fire would reach
the urban area from Weston Creek to Greenway that afternoon or evening. Mr McRae agreed
that this was the case and said the reason was that ‘this material is consistent with the outcome of
the morning planning meeting and the absence of a trigger from me … It is consistent with
waiting for the trigger to be activated. But it hadn’t been activated so the material wasn’t in
there’.410
The release was issued at midday—more than two hours after the 9.30 planning meeting and
four hours after the 8.00 evacuation planning meeting, when it had been agreed that hourly
statements were to be issued. When asked why it took so long for the information to be provided
to the community, Ms Harvey said she did not know but was surprised. She said one reason
could have been that it was difficult to get people to stop still long enough to provide factual
information.411 She could not explain why there was no mention in the media release of the
information discussed at the 8.00 and 9.30 meetings about the threat of the fires to urban areas.
She said she had no authority to issue anything since everything she prepared had to be cleared
by others.412
Ms Lowe, one of the people working in the Media Unit with Ms Harvey, said she was involved
in preparation of the media release. She was in Mr Castle’s office after the 9.30 planning
meeting with Mr Tonkin and Ms Harvey. She recalled:
There may have been other people there, but I can’t remember who they were. I had a
draft of this document and I remember Mike and Robert Tonkin talking about which
order to put things in and renaming the fires. If you notice it says ‘Northern, middle and
southern’. There was some talk about renaming them. That discussion went on for a
little while, so there was that process. I remember that taking some time—that entire
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sort of drafting process. That would probably be why it didn’t get out until later that
day.

Ms Lowe could not recall any discussion about including in the media release information about
a threat to the urban area. She recalled discussion about the location of the section on community
safety but not of its content. She had drafted the information about indoor and outdoor
precautions, which was part of a script of information provided the previous evening to the rural
lessees and had been taken from a brochure entitled Will You Survive?413
It appears that the information on precautions was first formally notified to the public in the
midday media release. There may have been some information of this type posted on the
Canberra Connect website late the previous evening, but the evidence on this is not at all clear.
Given the late hour and the task facing those trying to contact the rural lessees, on the balance of
probabilities it is doubtful that the information was in fact posted on Friday night. It is more
likely that it was placed on the website at some time on Saturday morning.

7.9.10

The midday press conference

The midday press conference began with Mr Castle providing a brief overview of the situation.
He started by saying that, fanned by strong winds, the three fires—now called the Northern,
Middle and Southern Fires—‘now [posed] some difficulty for the ACT’ because of several spotovers caused by the north-westerly winds. There would be smoke. Resources had been directed
at property protection, and fire crews had been pulled back from containment lines because the
fires had jumped those lines and spotted—8 to 10 kilometres in some instances. He went on to
say that crews had abandoned the two base camps at Bulls Head and Orroral Valley and
relocated to North Curtin oval for logistical reasons.
Mr Castle also said the ACT Fire Brigade was looking at contingencies around the urban edge.
He mentioned the telephoning of rural residents the previous evening and gave information on
road closures. When asked how close the fires were to houses, he said the closest fire was
probably 8 to 10 kilometres away ‘as the crow flies’ and that there were rural residences in a lot
of the grasslands and the residents had been asked to be mindful of fire around their property and
the precautions they could take. Asked if that was in the suburbs near Tuggeranong, he replied,
‘No, no, that’s rural residents I’m talking about, people out in the rural areas, farms’. He was
then asked, ‘How close are we getting to the suburbs then?’ and he replied, ‘Maybe if I ask Peter
to talk specifics about the fire and what we’re actually doing. The risk to Canberra is, is there, we
would not want to alarm people but it is some distance yet and we have resources that we will
deploy at various stages to provide maximum property protection’.
In response to the next question about which areas were of greatest concern, Mr Lucas-Smith
said the fires were in the Uriarra pine plantation in the north-west, close to Tidbinbilla Nature
Reserve and Paddys River gully, and at the Corin Ski Resort, where two sheds had been burnt.
He went on to say the fire was still spreading eastwards, which was giving rise to some concern
about southern parts of Canberra. He said the fire would grow more rapidly as the day warmed
up but that it would be much easier to contain once it came into the grasslands because it would
be far less intense and far easier to control, even with garden hoses on the back fence. He then
added:
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There is no doubt whatsoever that people need to be taking precautions that may live
adjacent to the grassland area on the western side of the suburbs of Canberra and they
need to be making sure that they have nothing combustible near their homes. They need
to make sure that their gutters are clear, their hoses are connected and they can reach all
corners of their houses and to be vigilant for any flying embers that might come as the
day progresses.

Asked if that advice applied to the residents of Tuggeranong, Mr Lucas-Smith said it was
prudent for anyone who lived on the western side of the urban area to take those sorts of
precautions, and that included Weston Creek and south from there. He thought Belconnen was a
bit too far north but added that it was prudent for anyone who lived in that sort of rural–urban
interface area to take precautions by clearing around the house, connecting hoses and being
comfortable about having what was needed to protect their property.
This question was then asked: ‘You were saying yesterday that there was a minimal chance of
the fires reaching suburban Canberra. Is that still your assessment or have you re-evaluated?’
Mr Lucas-Smith replied, ‘I think the word “minimal” was your word but there has always been a
chance that the fire would reach the urban area. I think that chance still exists and is certainly not
out of our planning arrangements, but they’re precautionary arrangements at this stage’.
In response to questions, Mr Lucas-Smith said the front of the fires would not be fought and
there was a prospect of the fires meeting, but this depended on the wind. He said the fire had
passed through the Pierces Creek plantation and damaged the plantation at Uriarra. He did not
believe more resources were necessary at that stage. Someone asked whether ‘this’ fire was
burning faster than those in December 2001. Mr Lucas-Smith explained that fire spread was
governed by weather conditions and moisture content, that the December 2001 fires were
burning in milder conditions but that, apart from in the plantations, the fuels were well to the
west of the ACT and nowhere near the urban edge. He added that the fuels were different and
therefore the fire behaviour would be different from what it was in 2001.414
In his evidence, Mr Lucas-Smith accepted that at the media briefing he had not adequately
emphasised the potential risk of the fires. He agreed that the language he used to describe the
potential for the fires to reach the urban area was hesitant and neutral and said that more direct
words, such as ‘People ought to be aware that there is an extremely high risk that the fire will hit
the suburbs and they need to prepare for it’ could have been used. He explained that he would
have preferred to speak in terms of the likely level of risk but said:
Our planning situation hadn’t quite clearly indicated as to exactly what that impact was
likely to be. Obviously there is a consequence to making a statement about the high risk
… I think from my point of view if I am going to make such statements then I want to
do so with fact and I want to be able to answer all the questions that are a consequence
of making such a statement.415

Counsel for the ACT asked Mr Lucas-Smith to explain, in his own words, what his position was
on the morning of 18 January 2003 and his expectations of what might happen with the fires that
day. Mr Lucas-Smith’s response was lengthy, but it can be summarised as follows:
•

The Bendora and Stockyard Spur fire fronts were not being fought from the afternoon of
17 January.
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•

All ACT resources and a large number from NSW were committed to protection of rural
properties, some of which had already been lost.

•

There was a need to identify the fire front and make decisions about commitment of
resources.

•

There was concern about the McIntyres Hut fire because it had crossed the border and
moved into the Uriarra pine plantation, although it was still some distance from the ACT
urban edge.

•

There was concern about the potential for impacts, but they did not know exactly when or
where or the form of those impacts.

•

There was a need to assess the risk to the northern part of the ACT from the McIntyres Hut
fire, but Mr Lucas-Smith did not know exactly what resources NSW was deploying on that
fire.

•

The predictions suggested impacts from the McIntyres Hut fire at 8.00 pm—if at all—so at
noon on 18 January there were still eight hours in which to decide on suppression methods.

•

He had confidence and a reasonable expectation that something could be done and some
suppression effort would succeed, and ‘there would be some amelioration of the impact on
the ACT’.

•

Events overtook them at about 1.00 pm, when the situation started to accelerate; the
Standard Emergency Warning Signal started being issued at about 2.00 pm to tell the
community what to do.

•

The fires’ speed was rapid, and the situation was dynamic.

•

He did not know when the fire front went through Duffy but burning embers and firebrands
were carried well ahead of the fire front.

•

‘I think we didn’t emphasise the warnings adequately enough. I thought we had more time
to do that … Maybe we should have done it earlier … but, as far as I was concerned it
was—I was trying to fight the fire at the time, and my job was really to protect property’.416

Mr Lucas-Smith said the reason he did not tell the media at midday the state of affairs as he
believed it to be was he did not know the ‘where and when’. He said the area from Warragamba
Avenue in Duffy to Gordon presented 72 kilometres of urban–rural interface, and the potential
for the Bendora, Stockyard Spur and McIntyres Hut fires to eventually reach that interface really
existed.417 He accepted that it was one of his obligations to keep the community informed of the
circumstances for their own safety418 but denied that he was trying to mislead anyone or
withhold information.419
Mr Castle agreed that his comments at the press conference understated the risk to residents.420
He said it was his view that the fires would reach the urban edge, but he did not think they would
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have an impact. His thinking on this was influenced by the success he said they had with the
2001 fires.
Ms Larkins formed the impression from what was said at the press conference that the fires were
closer than people were being told and that the situation was far more dangerous than was being
conveyed. She said the information was contradictory, and she became alarmed when she
realised that at noon the fires had the potential to spot into her home suburb of Rivett. She then
realised the suburbs were in danger and that her home and possessions were under threat. But
this realisation did not come from what was being said directly to the media by Mr Castle and
Mr Lucas-Smith because their focus was on the threat to rural, not urban, areas.421 Ms Larkins
said, ‘I lived there and I had been given no reason that I should be keeping an ear out for any
warnings’.422
In her statement Ms Larkins recorded that she returned to the ABC Radio studio in Dickson to
prepare her 1.00 pm news broadcast. She said she was alarmed by what she had heard and what
she knew, and she felt that the people who lived in her suburb at least should also have been
made aware of what was happening. She rang home to alert her partner, telling him to prepare
things around the house and start collecting valuable items. Her statement continued:
Shortly after 1.00 pm Julie [Derrett] and I went live to air. Utilising general information
previously made available by the Emergency Services, we advised listeners of
precautions and preparations that should be taken around the home with regard to fire.
This was all despite the fact we hadn’t been officially told to do this. This course of
action had been entirely due to our own initiative based on my level of concern and
belief that the public should have been aware of what was happening.423

Mr Keady did not think he attended the midday press conference. He did not remember any
discussion with Mr Castle about what was going to be said, and he could not recall whether he
had any views about what should have been said, other than that his general stance would have
been to convey whatever information was available.424 When it was suggested to Mr Keady that
the situation at midday was more serious than had been described by Mr Castle as ‘the three fires
now do pose some difficulty for the ACT’, he replied:
I can’t recall exactly what we knew about the fire situation. The information flow into
Curtin tended to be erratic, but, yes, certainly looking back on it, it was a serious
situation and perhaps the comment understates it slightly … It wasn’t deliberately
understating … Looking back on it, Friday may have been the time to provide people
with some indication that the situation was getting serious to the point of being
unpredictable. It would not have been possible on Friday to have anticipated in a way
that would have led to specific warnings to the public [about] what actually occurred.
That was not—certainly in my own mind—not even conceived of as a possibility until
after the event when we realised it could happen.425

7.9.11

A conversation between Mr Castle and Commander Newton

At about 12.20 pm Commander Newton telephoned Sergeant Byrnes at the Emergency Services
Bureau and discussed the status of the fires and events at the Police Operations Centre and the
bureau. She asked Sergeant Byrnes to locate Mr Castle, which he did. Commander Newton said
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that in their conversation she clearly informed Mr Castle of her view that a state of emergency
should be declared and told him her reasons for wanting him to support that position. She said
Mr Castle did not share her view and that the following discussion occurred:
He said, ‘What does the declaration give?’
I said, ‘Powers to evacuate if needed’.
He said, ‘I don’t see a need to evacuate’.
I said, ‘You can answer to the Coroner if people die’.
He said, ‘If people die I will answer to the Coroner’.426

This was the first conversation Commander Newton had had with Mr Castle that day, and she
made notes at the time and later that afternoon, after she had heard of the first reported death.427
Mr Castle said his recollection of the conversation was that he might have asked Commander
Newton why she thought a state of emergency was necessary and recalled that her main reason
was to give the police power to evacuate people. Mr Castle believed he said that evacuations
were not being planned but did not recall saying ‘If people die I will answer to the Coroner’. He
said he was shocked when he later read this. He does, however, recall that Commander Newton
said words to the effect of ‘You can answer to the Coroner if people die’.428

7.9.12

A media update and Canberra Connect

A media update was issued at 1.00 pm but, with two very important exceptions, it provided the
same information about fire status, community safety and health warnings as the midday release.
The 1.00 pm media release reported the McIntyres Hut and Stockyard Spur fires to have
increased greatly in size compared with the midday report. The McIntyres Hut fire was said to
have expanded from 8000 hectares to 18 000 hectares and the Stockyard Spur fire from
13 500 hectares to 24 000 hectares. The release offered no explanation for these changes to the
size of the fires.
The Canberra Connect website at 1.30 pm contained the same information as the media releases.
The first subject heading was ‘Fire status’, and under it was recorded as new information the
difference in the sizes of the McIntyres Hut and Stockyard Spur fires. Immediately after that the
website noted, ‘Fire has moved into Belconnen, Stromlo and Tuggeranong regions, LMWQCC
[Lower Molonglo Water Quality Control Centre] under threat’. There followed information
reflecting the noon media release on the size of the three fires.
The next subject heading was ‘Current threats’: nothing was noted there. After that came
information on road closures, the health warning, and advice to stay away from the fire areas.
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At the end was a section headed ‘fire Prevention’ which displayed the following information:
SUBJECT: FIRE PREVENTION
What do I do if the fire is approaching my home?
Personal protection
1. Protect your exposed skin areas—cover up with natural fibre and jumpers if possible.
Make a decision
Make an early decision to stay and protect your property or vacate to a safe area.
If you decide to vacate, close all windows and doors and leave before the fire front
approaches. Take all children and pets with you.
If you decide to stay
Close all windows and doors.
Fill the bathtub and buckets
Connect hoses to taps
Move flammable liquids away from the house
Damp down the house and garden on the fire side of the house
Block your down pipes, remove leaves and twigs and fill your gutters with water.
Turn on the radio to a local station to receive any updates.
When the fire front approaches
Shelter inside your house as the fire passes through.
After the fire has passed
Keep checking your property inside and out for burning embers and small fires.
Most building losses occur after the fire front has passed.429

Mr Castle did not know who drafted the information that appeared on the website or when it was
put there.430

7.9.13

The Standard Emergency Warning Signal

The Standard Emergency Warning Signal, or SEWS, is an emergency announcement that is
broadcast following a formal request from the Emergency Services Bureau. Mr Castle recorded
in his statement that the request to broadcast the signal was first distributed to radio stations at
about 1.45 pm on Saturday 18 January. He noted:
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We had a series of meetings through the early afternoon. The difficult thing was to keep
up with information as it came to us. I suppose we started to become concerned about
what was likely to threaten us when reports indicated the fire had crossed the
Murrumbidgee some time between 1 pm and 1.30 pm and we decided to put out the
standard emergency warning signal … at about 1.45 pm … we outlined a major
deterioration of the situation and listed suburbs under threat. We urged residents to
return to their homes and included advice on what to do if fire approached their
location.431

In evidence, Mr Castle agreed that the SEWS would not have been broadcast before it was
authorised and dispatched for release. He also agreed that he signed what appeared to be the first
SEWS authorisation at 2.05 pm and that, consequently, the SEWS would not have been
broadcast until some time later.432
The SEWS form contained a request that the announcement be broadcast verbatim every
15 minutes for the following two hours. It provided instructions and these words: ‘This is an
official emergency announcement. The ACT Emergency Services Bureau has advised that there
has been major deterioration in the ACT fire situation. There is increasing risk due to fire
spotting from the fires to the west. The following suburbs should be on alert …’ Listed were
several suburbs in the Belconnen area, plus Duffy, Rivett, Chapman and Holder. Then there was
a statement urging residents of those areas to return to their homes. This in turn was followed by
the statement:
Residents should take the following precautions:
•

•

Indoor: If fire approaches your house:
–

Close all the doors and windows.

–

Fill the bathtub, any buckets etc, and soak towels to place in any crevices
such as under the door.

Outdoor: If you have time, and only if it is safe to do so, you can do the
following …

Then came a list of activities. There was also an announcement about evacuation centres that had
been opened, but it was said that ‘no evacuations are taking place’.433
At 3.20 pm Mr Castle authorised a further SEWS announcement request; this announcement
contained a statement that ‘severe fire conditions now exist at Eucumbene Drive, Duffy’ and
added suburbs to the original list. An extra indoor precaution was included—to take down
curtains and move furniture away from windows if there was time. The statement about no
evacuation taking place was repeated.434
The information on the Canberra Connect website at 3.00 pm was essentially the same as that
contained in the first SEWS, except that Lanyon, Kambah Pool, Pine Island and Mt Stromlo
were listed as being subject to threat.435
Mr Castle agreed that the information on the Canberra Connect website at 3.00 pm to the effect
that the McIntyres Hut fire had crossed the border and was burning in the Uriarra pine plantation
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was ‘old news’ because by then the fire would have been in the Stromlo plantation.436 He did not
know why the information was not more current, other than there was a great deal of information
that had to be collected and updated and then posted on the website.437

7.9.14

Declaration of a state of emergency

Shortly after 2.00 pm on Saturday 18 January a meeting was held at the Emergency Services
Bureau to discuss the declaration of a state of emergency. The meeting was attended by Chief
Minister Stanhope, Chief Police Officer Murray, Mr Keady, Mr Tonkin, Fire Commissioner
Bennett, Mr Castle, Mr Lucas-Smith, and others. Mr Murray said the meeting was in progress
when he arrived and Mr Castle and Mr Lucas-Smith were providing an update on the situation.
Mr Murray said:
My opening comments to the group were that I was strongly of the opinion a state of
emergency needed to be declared. I explained that on the basis of the briefings I had
received from the Commander in the [Police Operations Centre], the views expressed to
me by Sergeant Kirby and Sergeant Byrne and from my experience in the ‘Ash
Wednesday’ fires in Adelaide in 1983, a state of emergency declaration was critical.
There was a need to have the authority to evacuate people, if necessary, against their
own personal judgement. There had been an example at Uriarra where people’s lives
may have been put at risk because of their failure to heed the warning of police to leave.
Mr Lucas-Smith said as a general rule it was best, if people were prepared and able, that
they should stay and protect their property … I emphasised my opinion to the Chief
Minister in the strongest possible terms that a state of emergency should be declared.
The Chief Minister asked the opinions of other Chief Executives present and there was
considerable discussion on the need for a state of emergency declaration and whether
evacuation was necessary.438

Mr Castle agreed that there was debate about the need to declare a state of emergency. It was his
position, and that of Mr Lucas-Smith, ‘that people were best off staying with their home to
protect their property. The ember attack, it was likely to be the biggest impact and that people
should stay. So we were not at this stage in support of forcible evacuation’.439 This was why
Mr Castle opposed the declaration of a state of emergency. He said his position was that
advocated by AFAC (the Australasian Fire Authorities Council). Mr Castle produced the AFAC
guidelines. He noted in his statement:
Its [AFAC’s] opinion about evacuation is to evacuate early if you are not confident in
maintaining your property and weathering a huge fire. However, the collective advice
of the fire authorities around Australia is that property can be saved, and people are
better off in their house to protect it from ember attack—it’s the spot fires that tend to
burn houses down, particularly after a fire front has passed … The bottom line in our
advice was to evacuate early if one felt the need, or stay and try to protect houses.440

Mr Castle said the Chief Minister was concerned about the public perception that if a state of
emergency was declared control over the fire situation would pass to the Chief Police Officer.
Mr Castle offered advice that an Alternate Controller could be appointed under the legislation,
and the Chief Minister then agreed to declare a state of emergency, appointing the Chief Police
Officer as Territory Controller and Mr Lucas-Smith as Alternate Controller with responsibility
for the emergency fire situation.441 Mr Murray was to be responsible for the recovery effort.442
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Mr Stanhope recorded in his statement that his decision to declare a state of emergency was
based on unanimous advice:
… I approved the appointment of Mr Lucas-Smith as Alternate Controller in
accordance with the advice that to do so would avoid any potential confusion in the
control and direction of the fire fighting activities. The discussion around the
desirability of declaring a State of Emergency reflected the fire situation as at the time
and the potential for the fires to reach the urban areas of Canberra. I recall the reports at
that time indicated the fires were advancing upon the western fringes of Canberra. The
declaration was made in order to provide police with the powers to compel the
evacuation of private residents.443

The state of emergency was declared at 2.45 pm.444 Mr Stanhope and Mr Castle held a press
conference at 3.00 pm, when the first Duffy houses were about to burn.

7.10 The evidence of the residents
Any examination of the adequacy or otherwise of warnings to the Canberra community about the
dangers of the fires would be deficient without consideration of what the affected people had to
say. Of its nature, this evidence is compelling and probative; it reflects the reality of what the
people knew and experienced. The commonly used, well-understood legal term for this type of
information is ‘best evidence’. The ‘best evidence’ is how I regard the evidence given by all the
Canberra residents who came before the inquiry and recounted and relived their experience of
the afternoon on Saturday 18 January 2003.
Counsel assisting submitted that I should find ‘the failure to give that warning by or before
midday contributed in a material way to the scale of the loss and damage to property and injury
experienced during the afternoon and evening of 18 January 2003 and thus was a cause of that
loss and damage to property’.445
On the other hand, counsel for the ACT submitted on behalf of the ACT:
This is not [to] say that no warnings should have been given; the submission however,
is that no reliable conclusions can be drawn as to what members of the community
would have done if warnings had been disseminated through the media. Further, no
reliable conclusion can be drawn as to the extent that loss and damage could have been
prevented, save perhaps for personal possessions that those who decided to leave could
have taken with them.446

Counsel representing Mr Castle and Mr Lucas-Smith submitted on their behalf:
… the concept of making a factual finding about whether a warning was or was not
given on the basis of what is asserted to be evidence of ‘the public’ is quite an
extraordinary proposition and one Your Honour cannot possibly adopt in a judicial
proceeding … It seems Counsel Assisting’s submissions, particularly those asserting
that ‘no warnings were given until 1430’ are improperly informed by some concept of
‘doing it for the victims’.447
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In the same vein, counsel representing Mr McRae submitted on his behalf:
Counsel Assisting also do not state what they mean by the so-called ‘clear warning’. A
warning to do what, when and how, and what difference would its making have made
anyway? … It is also abundantly clear that there is not the slightest evidence that any
‘particular’ warning, that might have been given, would have saved a single item of
property from destruction or damage.

And perhaps the most extraordinary of the assertions by counsel representing Mr McRae:
Further, while it may not be politic to say so, there may be an understandable tendency
on the part of those who lost something in the fires to assert that they were not warned,
or did not understand any warnings which may have been given, or would have acted
differently if they had been warned, or warned in a particular way at a particular time.
In our oral submissions on 19 May 2006, we drew Your Honour’s attention to remarks
in judgments of the High Court of Australia in a number of civil cases about the
problems posed by evidence of the kind given by plaintiffs seeking damages and
alleging a failure to warn. These remarks are no less relevant to the assessment of this
subject matter.448

Twenty-three residents gave evidence; at the time of the fires they all lived in the affected
suburbs, rural areas and the forestry settlements. Counsel representing Mr Castle argued that
these residents were ‘hand-picked’ by counsel assisting and, by implication, that their evidence
must be tainted or regarded as unreliable or slanted in a particular direction.449 This is not the
impression I formed. I found the evidence of all these witnesses to be truthful, credible and
compelling. Many people submitted statements and completed questionnaires, and I considered
their comments, even though not all these the people were called before the inquiry.
The evidence given by the 23 residents was edited for the purposes of this part of the report, to
focus on the question of warnings.

7.10.1

Mr Michael Anderson

Mr Michael Anderson lived at the Uriarra forestry settlement with his father. He had watched the
smoke from the fires since they first ignited and became concerned about how close the smoke
was getting to his home on about 15 January. He had no bushfire-fighting experience. He spent
the night of Friday 17 January at Wanniassa and was told by his cousin at about 10.30 or
11.00 on Saturday morning that things ‘were looking pretty grim’ and he should return home,
which he did at about midday with five or so friends, to prepare his house. His neighbour was
hosing down around his house and the other residents were worried about what they were to do
and whether there would be any help.
Mr Anderson said he could see the flames coming down the hills and told his friends to leave
because he feared for their safety. He rang 000 and was advised by the operator to leave, but the
operator was uncertain about which roads were open. Mr Anderson said he walked across a
paddock to where a fire tanker was standing and told those in the tanker there were about
30 residents at Uriarra who needed help. Mr Anderson was told to stay where he was just as the
firestorm hit.
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He said he, another man and two children climbed into the cabin of the tanker and stayed there
until the fire passed over. He returned to the settlement after some time and saw that his house
and some others were on fire. He was able to save some possessions—‘a few bits and pieces’—
and some items from the shed, but his home was burnt. Mr Anderson said no one from ACT
Housing or any emergency services contacted him to tell him what was going on. When asked if
there was anything further he wished to raise, he replied, ‘I was just wondering when I went
back down to Uriarra Station, as it is called, there were fire tankers, light units and firemen
standing guarding fences, cattle yards and sheep yards and I have still been wondering when did
these become more important than human life?’450

7.10.2

Mr Michael Boyle

Mr Michael Boyle lived in Chapman with his wife and son. Using binoculars, he had been
watching the McIntyres Hut fire from his front step for about 10 days and was reasonably
confident that action would be taken to contain and control it. He was very aware of the
possibilities of fires because they occurred regularly at Cooleman Ridge and the horse paddock
and riding school opposite his street. He was also mindful of the December 2001 fires, the path
they took, and the consequences of fire getting into Stromlo forest and the Duffy pines.
On Saturday 18 January Mr Boyle was less confident about the fire being contained but still felt
that if there was a risk and a real danger that the forests would burn they would be told. He said,
however, he was not aware of the fires that were burning behind his property and did not realise
the extent of the Bendora and Gingera fires. He started to take precautions by clearing gutters
and checking for cracked tiles, and while he was on his roof he saw Mount Stromlo Observatory
hit by the fire and then saw flames in Duffy. He said at that point he knew they were ‘in for
trouble’, but he had heard nothing from emergency services or the fire brigade or the police.
Mr Boyle was hastily descending from his roof when the fire hit his ladder and rolled over him.
He said he was wearing a T-shirt, shorts, sandals and a hat at the time.
Before the fire hit, Mr Boyle said his daughter, who lived in Hackett, rang and expressed her
concern because of what she could see of the fires on the horizon. Additionally, Mr Boyle’s
sister-in-law rang from Melbourne to inquire about the family’s safety because she had seen a
television report that said the fires were dreadful. Mr Boyle said, ‘So there you have a situation
where people in Melbourne are seeing it on TV, and we are still wandering around in a state of
naive innocence’.
Mr Boyle described in detail the efforts he and his family made to control the fire as it spread
through his house. He spoke of how a ‘great blizzard of embers’ invaded his property and how
he was overcome with exhaustion and became disoriented in his attempts to control the flames.
His house was alight and he said his wife and son started to evacuate. He grabbed his wallet in
the dark and a file of important papers, which he put on the porch—and then forgot about. He
had gone back inside for more belongings when police officers arrived and said to him, ‘You’ve
got to get out. If you don’t get out, you are going to die’. Mr Boyle and his wife and son left in
their two cars, seeing their house and others consumed by flames. Mr Boyle stopped and picked
up a man who was stranded and then was directed by police to the evacuation centre at Phillip
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College. There he saw neighbours and others dressed as he was, in T-shirts, shorts and thongs.
Mr Boyle’s wife was in hospital because she had been injured.
Mr Boyle gave evidence that he had considerable professional experience in contingency
planning, including for terrorist incidents. He was asked what concerns he had about
contingency planning from 8 to18 January and he replied that it was the lack of warnings. He
said he hoped that a judgment had not been made not to warn people but wanted to know why no
warnings were given:
… even though Chapman now is perhaps largely populated by people in their 50s and
older, most of us are still fairly able and given warnings we could have done a lot to
lessen the impact of that fire on our homes and our belongings. How many houses
might have been saved, I have no idea. Certainly people could have got elderly people
out. They wouldn’t have gone off and done other things, which the lack of warnings
encouraged them to do. Most of us would have got out many of those things that are
most precious to us, particularly family records.

Mr Boyle gave examples of what people in his neighbourhood could have done to try to save
their homes and possessions if they had been given warnings. He said:
Decent planning would have placed those who were involved in making these types of
decisions in a situation where they would have foreseen not the exact situation that
happened but something similar to it … and perhaps months before worked out ‘when
this happens, we have to warn people. If we are to prevent panic, we must warn
people’—not the other way around.451

7.10.3

Mr Michael Connell

Mr Michael Connell and his wife lived in Duffy at the time of the fires and returned to their
home after it was rebuilt in March 2004. Mr Connell was aware of the fires and followed the
reports on their progress and the firefighting effort on television news. He was not aware on the
evening of Friday 17 January that his area was under threat, even though he saw the glow of the
fires in the distance. Mr Connell said the previous year there were fires in the Duffy area and
they had received warnings and been advised by police to water lawns, but they received no
warnings in 2003, so he was quite confident and assumed the authorities would tell them of any
danger.
Mr Connell and his wife went shopping in Woden on Saturday morning and arrived back at the
house at about 2.30 pm. As they drove through the suburbs they did not notice people preparing
their houses until they saw their neighbour hosing down her house. The neighbour said she was
uncomfortable because of the strong wind and smoke. Mr Connell put on shorts and ‘runners’
and went up a ladder to check his gutters, which he had cleaned out about two months
previously. Clearing and filling gutters with water was the only knowledge Mr Connell had
about protecting his house from fire, and he said he knew this because it was a sensible
precaution against any type of house fire, not just a bushfire. While he was on the roof Mr
Connell saw flames and a grass fire; then he felt the embers burning his body. He saw his back
fence alight. He left the roof and ran to the front of his house and his wife. At this point they saw
the fire coming towards them, and the entire street was alight. He lost contact with his wife,
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grabbed the cat, and fled in his car with a young neighbour, picking up another neighbour as he
drove away. Mr and Mrs Connell saved nothing from their home.
The subject Mr Connell wanted to raise before the inquiry was the lack of warnings. He said the
situation in January 2003 was different from that in December 2001, when they were well
informed by people who knew what they were doing. Mr Connell said in 2001 police came
around with loud speakers and door-knocked, telling people about a large fire in the area and
suggesting they start preparing their homes and make ready to evacuate. Mr Connell said, by
comparison, in January 2003 there was no real direction from anyone in authority: ‘You just got
the feeling that there was no planning, no nothing, which is strange when you knew it had been
going on for approximately two weeks and everybody was aware of that’.452

7.10.4

Ms Tracey Devitt

Ms Tracey Devitt lived in Duffy with her 19-year-old son. Neither on the evening of Friday
17 January nor on the morning of 18 January was she aware that there was any threat to her from
the fires. She went to work as usual on Saturday morning, in Woden, but received a telephone
call from a friend at about 2.00 pm, telling her that Duffy was under threat from the fires.
Ms Devitt’s supervisor would not allow her to leave work, so she did not arrive home until about
4.30 pm, after hearing about the fires on the radio. The entire street was alight. Her house was
surrounded by fire and burning at one corner. She ran inside her house and wakened her
boyfriend, who was asleep; she found her son in the back yard trying to put out spot fires, but
there was no water. Ms Devitt said she grabbed a few photos and the animals, and they all left in
her car. The house was burnt to the ground along with all their other belongings. Ms Devitt said
she felt that residents should have been given more notice that the fires were going to hit.453

7.10.5

Mr Alan Evans

Mr Alan Evans lived in Eucumbene Drive, Duffy, with his wife and two daughters. He followed
the progress of the fires with greater interest towards 18 January because they seemed to be
moving closer and were becoming more visible. He was aware of the media reports about the
fires and was aware that the fires were not under control. He was not aware on Friday evening
that the fires posed a threat to the area but was concerned by the bright-orange glow he saw in
the night sky. He had cleaned up the shrubbery around his house before Christmas because he
had lived in a rural environment in Tasmania and understood the potential risk from fires and the
preparations that should be made.
On the morning of 18 January Mr Evans went to Woden Plaza and his wife and one of his
daughters took their dogs to be clipped. After he returned home, his wife told him about a
conversation she had had with the woman who clipped the dogs. That woman had told her a
friend in the Rural Fire Brigade said the fire would hit Duffy by 8.00 pm that night. Mr Evans
and his wife discussed this information but dismissed it because they believed that if the fires
were so close they would have been told by someone in authority.
Mr Evans said one of his daughters received a text message from a friend at about 2.00 pm; the
friend said he had heard on a radio broadcast that residents of Duffy were being told to return to
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their homes. Mr Evans turned on the radio and heard the same warning. He and his family then
‘immediately went into overdrive’ and started to prepare the house and pack up some
possessions. A Rural Fire Brigade truck drove past; the occupants told Mr Evans the fire was in
Stromlo but not to be concerned for a while. But the wind changed, embers started to blow
toward Duffy from Stromlo, and the fire came over the hill. The fire truck returned and they
heard a loud-hailer message telling them to evacuate. Mr Evans and his wife left their house as it
caught alight and encountered a traffic jam on Eucumbene Drive. The house and most of their
possessions were destroyed.
Mr Evans said he had difficulty understanding why they were given notice in 2001 but not in
January 2003. He said the last-minute evacuation caused a high risk of accident on the roads. He
added, ‘People are capable of acting in an orderly manner if they are given sufficient information
and notice’.454

7.10.6

Mr David Ferry

Mr David Ferry lived with his wife and daughter in the Stromlo forestry settlement. Before
retiring in 2001, he had worked for ACT Forests for about 30 years had been on the Bushfire
Council. He had lived at the Stromlo settlement since 1972. He said he had a slight concern
about the fires because he could see them building and he knew they were not contained as they
should have been: ‘With the experience I had, from the first ignition of the lightning strikes, like
before when I used to be with Bushfire Council, whenever there was a lightning strike
everything was thrown at it’.
Mr Ferry was aware that the NSW Rural Fire Service had set up a base camp at the Stromlo
settlement, and he was told by someone from Uriarra that the fires were in the Glovers’ property.
He thought they were in trouble because the Glovers’ property adjoined the pines, and the fires
were closing in on the Uriarra settlement. Mr Ferry then asked the Rural Fire Service personnel
for a standpipe and some hoses to connect to the hydrant outside his house, but he was told not to
worry—that is why the Fire Service was there—and was given nothing. He returned to his home
and began preparing by filling gutters and putting the sprinklers on in the garden. He said, ‘Next
thing, we see the Rural Fire Service personnel rolling up their gear, threw it in the truck and they
all left in a convoy down past our place. Never made eye contact, never said boo, just kept going.
We knew we would be in trouble then’.
Mr Ferry said his wife and daughter then prepared inside the house, pulling down curtains and
soaking towels. He saw pine trees alight in Deeks Park and told his daughter to get into her car
and leave. He said a Rural Fire Service person came past and told them to ‘get out’. Mr Ferry’s
wife drove away and was almost hit by a fireball. He stayed and tried to protect his house but
flames hit him in the face and he could not see. Personnel from the Rural Fire Service returned
and took him to hospital. His house was saved.
Mr Ferry said he had no contact from anyone at Emergency Services, ACT Housing or the
Winchester Centre before the fires hit. He also said that at about 1.15 pm, and again at about
2.30 pm, his daughter tried to ring Canberra Connect but constantly received a busy signal.
When she finally made contact the operator told her the fire was not heading their way but if it
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did they would still have about one hour. That was about 15 minutes before fire hit the
settlement.455

7.10.7

Mr Graham Franklin-Brown

Mr Graham Franklin-Brown had lived in the Stromlo forestry settlement since 1977. He was
very aware of the fires and felt on the evening of Friday 17 January that the danger had
increased, so he was more alert. NSW Rural Fire Service personnel told him that he, his wife and
son, and his mother-in-law (who was visiting) would be safe and he was comforted by that
information. He said he had not heard much on the radio about the fires because he listened to
FM, not AM. Embers started to fall earlier than he expected, and then he saw the fire jump the
Cotter Road.
Earlier, Mr Franklin-Brown had put his pets, a few personal papers and some clothes in his car.
He and his family tried to leave the settlement just as the fires entered it, after the Rural Fire
Service had left. He described how his wife and mother-in-law drove through a tunnel of fire and
he had not known whether they had survived. Mr Franklin-Brown could not drive out because he
could not see and sat in his car until the fire passed. He said they were not given any warnings of
any kind about what was coming and what to do to evacuate. The house and their possessions
were destroyed.
Mr Franklin-Brown said he had heard some horrible stories since the fires:
The people diagonally opposite Dolly’s house were trapped in their house and called
the Fire Brigade, and of course the Fire Brigade couldn’t respond and told them so. I
heard that they tried to take shelter in the bath and then realised that the bathroom was
burning and then they ran out onto the road.

7.10.8

Mrs Jill Hardy

Mrs Jill Hardy lived in Weston with her husband and son. She had been following the media
reports about the fires, and at no time since the fires started had she thought she was at risk. On
Saturday 18 January she drove her son to Tuggeranong Hyperdome to work, returning home at
about 12.20 pm. She started to prune around the house and took other precautions such as filling
gutters, blocking downpipes, and putting buckets at doors. She said she did this because of an
atmosphere she perceived. Her son came home from work and helped with the preparations.
Neighbours in the suburb were going about their business as usual. She could see cars coming
down from Duffy and Holder onto Streeton Drive but still had no sense that she and her family
were at risk. She then saw fire coming across a paddock near Holder High School and towards
her home. Her husband and son tried to hose the fire and used buckets without effect. They were
told by police to evacuate.
Mrs Hardy took some personal papers such as birth certificates and the deeds to the house and
left. Her husband stayed behind for a short time and saw fire enter the house, which was
ultimately destroyed. She said her husband was an artist, his studio was destroyed, and all his
paintings were gone, including work for two exhibitions that had been planned. ‘Forty years of
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creative life, apart from those [works] that people had bought along the journey.’ She said she
had no idea where they were going when they left.
Mrs Hardy said she was a person who loved information and liked to make her own decisions
about how to deal with information she received. However:
It wasn’t there. We took nothing. A different emphasis on the information put in the
newspapers—I might have put something in the car. It is as simple as that. I would have
liked to know what was coming. I would like to have some tangible evidence on my
personal history. I don’t have that … I wasn’t given the choice.456

7.10.9

Mr James Hoare

Mr James Hoare owned two properties affected by the fires, one in Duffy and a 600-hectare rural
holding at Tingaringa, on Mountain Creek Road. He had extensive experience as a fire ecologist
and for 25 years had researched fire behaviour and fuel management. He had followed the
progress of the fires and the suppression activities with great interest because his rural property
was potentially at risk, as were his fire ecology plots at Piccadilly Circus. He was not concerned
about his Duffy house until about the evening of Friday 17 January, when he observed the
progress of the McIntyres Hut fire. Mr Hoare was a member of the Fairlight Rural Bushfire
Brigade; he drove around the area and noticed that his property at Tingaringa was also exposed
to the fires.
Mr Hoare went to his property at 9.30 am on Saturday and was told by a Fire Brigade volunteer
that the fires were out of control. He telephoned his wife in Duffy and told her to prepare the
house because he realised that a firestorm had started in the mountains. Mr Hoare took a series of
photographs, which he presented to the inquiry and explained as showing the progression of the
firestorm. He stayed at Tingaringa, which escaped the fires. His wife and son escaped from their
Duffy home with the neighbours and pets just as the firestorm hit the house. Mrs Hoare took
nothing—not even her handbag. When Mr Hoare returned to the Duffy property two or three
days later, he realised, judging by what he saw of the rubble, the fire must have been intense.
Mr Hoare said the main question he wanted to raise was why the fires were allowed to burn for
so long in the mountains without the full complement of fire-suppression forces being brought to
bear to contain them there. Further, Mr Hoare’s wife had told him Duffy residents received no
forewarning about the impending disaster, so there was no time to prepare for the event or for
evacuation and no time to save possessions. In cross-examination, it was suggested to Mr Hoare
that, although he might have been apprehensive, he did not realise the fire would reach Canberra
with the speed that it did:
I did realise it … I suspected, given that extreme fire behaviour and the strength of the
north-westerly winds at the time and my understanding of fire behaviour and the
outcomes of previous fire inquiries, that there was a very strong likelihood that the fire
would spot into Canberra within a matter of a couple of hours.457
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7.10.10 Mr Jason Houghton
Mr Jason Houghton lived at the Uriarra forestry settlement with his wife and three children. He
was aware of the fires, having seen the smoke, listened to the radio, and spoken with the
helicopter pilots and firefighters who had a base camp nearby. Mr Houghton said that until
18 January he was not concerned about the fires because no one had warned him. He woke about
10.00 am on 18 January and saw fellow residents rolling out hoses. He helped them and then
packed his caravan with a few belongings and drove his wife and children to his in-laws’ home
in Chapman, returning to the settlement at about 11.30 am. Most of the residents were there
hosing their houses and Mr Houghton did likewise.
Mr Houghton saw the fire come down the hill as he and some other residents were hosing the
school. He and others decided to move all the cars into the top paddock because the water had
run out and he was concerned the cars would explode. They did this as the houses started to
catch fire, and Mr Houghton sheltered beside his car as the fire front came through the
settlement.
Mr Houghton stayed in the paddock for about 15 minutes with about 15 others: they were
trapped. He made a 000 emergency call and asked the operator to send help to evacuate them. He
was told to sit it out and wait. Mr Houghton rang his wife and his parents to say ‘goodbye’
because he thought he and the others were going to die. Shortly after, a resident came up the hill
with firefighters in a light unit followed by a tanker, and Mr Houghton and the others followed
them out of the paddock to the houses below. They stayed there and used buckets of water in an
effort to put out fires around some of the houses. His house was not destroyed, but his shed, his
camping gear, all his tools and a motor bike were.
Mr Houghton thought he was safe at the settlement because it was the base camp for the
volunteer firefighters and because of the constant movement of the helicopters. He said he
received no advice from the firefighters to evacuate, nor was he told of any plans. He said he was
concerned that the water supply at the settlement had been drained from the tanks by the
firefighters during the preceding days, and that was why he ran out of water when the fires hit.
He also said he heard after the fires that there was a third, back-up tank that held about
10 000 litres of water, but it was turned off and not used. Mr Houghton said if he had known this
at the time he would have turned it on.458

7.10.11 Ms Reimke Kampen
Ms Reimke Kampen lived in Duffy. She was aware that fires were burning in the distant forest—
as was conveyed by television, radio and the newspapers—but on the morning of 18 January she
had no sense at all that there was any danger. She and a friend walked their dogs at 6.00 am in
the forest and noticed black leaves everywhere. She was not sure what this meant, so she bought
a newspaper; the paper did mention black leaves, but there was no mention of approaching fire
and no sign of impending danger. Ms Kampen went to the Belconnen Markets at about 11.30 am
and arrived home at about 2.00 pm. She checked the Canberra Connect website but saw no
warnings. She also scanned radio stations and heard nothing there.

134

The Canberra Firestorm: Inquests and Inquiry into Four Deaths and Four Fires between 8 and 18 January 2003

Ms Kampen left for Woden to do some shopping, and as she arrived she heard the radio warning
for residents of Duffy to return home and prepare their houses. That is what she did. She wasn’t
sure what to do, so she rang her sister, who also lived in Duffy, but she didn’t know either. It
became dark and Ms Kampen tried to hose outside, but there was no water pressure. She rang
her sister again, her brother, and her friend in Rivett, who told her he was packing his car. The
smoke alarms went off and she was surrounded by fire. She grabbed her dogs and a torch and
drove away from her burning house. She met a policeman but he was not sure where she should
go and told her to keep driving. Ms Kampen said many cars were driving towards Duffy as she
was leaving.
Ms Kampen said she was very disappointed because there was no communication in the days
leading up to the fires and none on the Saturday. She said the message to go home ‘when you
know you were literally putting a life in danger still upsets me today. I think that we weren’t told
is upsetting at many, many different levels. But most of all it allowed me to make no choices
about what I was going to do, until it was far too late to make any choices whatsoever’. The main
concern for Ms Kampen was the lack of warnings and the fact that nobody seemed to take
responsibility for making a decision by saying, ‘Let’s give these people some fair warning’.459

7.10.12 Ms Natalie Larkins
Ms Natalie Larkins gave evidence in her capacity as an ABC journalist. She and her partner were
living in Rivett, in a rented property that was destroyed by the 18 January fires. She said she was
aware of the fires because she had presented some stories about them the weekend before. She
had had direct contact with representatives of the Emergency Services Bureau, discussing the
progress of the fires and the benefit of all the information being disseminated by the bureau. She
spoke to Mr Castle at 6.00 am on Saturday and also made contact with the weather bureau,
police operations in Canberra, Queanbeyan and Goulburn, NSW Rural Fire Service staff, and
Parks and Wildlife staff to obtain information updates.
Ms Larkins had an interview with Mr Castle scheduled for 11.00 am, but he was unavailable.
She attended the midday press conference and found the information being given by Mr Castle
and Mr Lucas-Smith contradictory and not generating the level of concern she felt was
warranted. She gained the impression that the suburbs were under threat, even though this was
not said. On her own initiative, at 1.00 pm Ms Larkins and Ms Julie Derrett presented a live
broadcast about the fire situation and the precautions and preparations people should take around
their houses. She then went home convinced the house would burn that day. Everything in the
streets appeared normal.
During the following hour Ms Larkins, her partner, and some friends and relatives began to
prepare the house, and she gathered valuables together. At about 2.30 pm Ms Larkins heard the
emergency warning siren sound on the radio and heard a colleague reporting from somewhere in
Eucumbene Drive. She then noticed the smoke becoming thicker and saw flames coming from
the pine forests at Duffy and heading directly towards her. She and the others left the house as
fires started to burn in the yard; they drove out of the suburb among many cars, as well as horses
that were coming onto the road from the equestrian centre. As they were driving away
Ms Larkins heard radio broadcasts telling people who lived in the affected areas to return to their
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homes: she thought this information hopelessly outdated because it did not reflect the fact that
the fires had already entered the suburbs. Ms Larkins contacted the radio station and gave a live
interview about the situation.
Ms Larkins believed that if the information about what was happening with the fires and about
the associated risks had been given to the public on Saturday morning, or even at the midday
press conference, that extra hour or two would have made a great difference to people. She said
there should not be a concern about alarming people because people have a right to be alarmed.
Ms Larkins considered that the information flow from the Emergency Services Bureau to the
media was ‘woefully inadequate, bordering on non-existent’.
Ms Larkins managed to save only a few personal possessions, including a few files, photos and a
camera, but would have taken more had she had more warning.
For several months after the fires Ms Larkins was concerned—on a professional level and a
personal one—about whether she had done everything she could to inform people. She
underwent counselling in the hope of coming to terms with the situation because it played on her
mind, and, she said, it still did. She said, ‘You know, had we had better information, could we
have done more; could it change the outcome for people who lost their lives; people who lost
everything they ever owned?’460

7.10.13 Mrs Melinda Latta
Mrs Melinda Latta lived in Eucumbene Drive, Duffy, with her husband and 12-year-old
daughter. They had been following the progress of the fires but were not particularly concerned
because they had experienced fires on the south coast of NSW. Mrs Latta’s husband had been a
volunteer firefighter with Eurobodalla Shire for 20 years. He was due to fly to Brisbane on the
afternoon of Saturday 18 January, and they both went shopping in Woden during the morning
and returned home about 1.00 pm. Mrs Latta had not been watching television or listening to the
radio. She went for a walk in the street, looking for her cat, and said everything looked normal
and quiet. She then went to the video shop in Weston; on her return, a roadblock was being set
up on the corner of Eucumbene and Hindmarsh Drives, but she was allowed through. She
reached home and told her husband she was frightened. Mr Latta told her to go indoors and start
packing things and told his next-door neighbour to change into long trousers and start preparing
the house by hosing. It was about 2.50 pm, and Mrs Latta started to collect some clothes and
photos, which she put at the front door. Mr Latta started to hose the house and was told by two
police officers who drove past that the fires were about an hour-and-a-half away. He told the
police it was more like 10 to 15 minutes and then told the neighbours to leave.
Mrs Latta described how the situation deteriorated very quickly. It became dark, water pressure
was lost, power failed, the smoke intensified and conditions became hotter, very windy and very
noisy. Mr Latta screamed to his wife that the fires were coming. She tried to find her two dogs
and her two birds. The roof of the house was on fire, and Mrs Latta could not breathe. Mr Latta
was telling her to leave the house. She said:
I screamed at him, ‘I haven’t got my handbag’. I knew we had to leave everything that I
packed at the door. Most certainly the animals were our priority. But I desperately
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wanted my handbag … I ran to get my handbag, which was just at the door … I got my
handbag but nearly lost my life in the process. Allan said as I ran through the door a
huge flame followed me … and this huge flame just flew over my head.

Mrs Latta left in the car with her next-door neighbour; her husband stayed behind. As she was
leaving, everything around her was on fire. She turned on the radio to ABC 666 and heard an
announcer telling people to stay in their homes and prepare for the fires, but she did not hear any
emergency warning signals. Mr Latta stayed at their home for a time and then went to another
part of Duffy to help friends (whose house was also on fire) evacuate; he then stayed on to help
the police with evacuations and roadblocks. Mrs Latta did not hear any news of her husband for
many hours and was concerned that he may have been killed. She found him manning a
roadblock in Duffy at 11.30 pm.
Mrs Latta was asked if she recovered anything from the house:
No. Everything was gone. My photos. Nothing. We were just left with the clothes we
were standing in. I didn’t have a chance to get anything out. Thank God Allan was
there, because we would have died. There was no one there to help us. No one. And
that’s what I can’t come to terms with. There was no one there to help us.

When Mrs Latta had experienced fires in Moruya, she said they were told constantly about the
progress of the fires and what they needed to do. ‘We were able to put precious things aside so
that if we had to go we were able to go. Yet nothing like that happened to us on the 18th of
January, absolutely nothing. That’s what I find so very, very difficult to come to terms with.’
Mrs Latta said she spoke with two lots of her neighbours: they also had no idea of what was
happening and no feeling of the impending danger.461

7.10.14 Sir Peter Lawler
Sir Peter Lawler and his wife lived in Eucumbene Drive, Duffy. Sir Peter followed the progress
of the fires to the extent that they were reported in the Canberra Times and on radio and
television. On the morning of 18 January Sir Peter was aware of a threat from the fires because
of the unusual morning sky, but he had no sense that the fires were close or threatening or about
to be upon them. He had no greater sense of threat after reading the newspaper and went to the
airport to collect an elderly, incapacitated friend who was arriving at about 9.30 am on a flight
from Hong Kong. After that, Sir Peter went grocery shopping at Cooleman Court in Weston and
remarked how throughout the busy complex there was no hint that anyone had any intimation
that a bushfire was bearing down on Weston Creek. He arrived home, unloaded the shopping,
and then worked on his computer in the study until about 3.00 pm. Sir Peter’s wife and their
friend were resting. He did not listen to the radio or watch television, and when he left the study
he walked up the driveway of his home and saw a large fire truck filling up with water from the
hydrant between his house and the one next door. He asked the firemen, ‘Should we cut and
run?’ and they told him to go inside, close the doors and windows, and keep calm. Sir Peter was
on his way back into his house when he noticed one neighbour packing his car and the other
hosing his house. Sir Peter had started to do likewise when one of his sons arrived and said they
had to leave quickly.
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Sir Peter said his first task was to get their 80-year-old friend into the car, which they did. He
and his wife then had only enough time to grab medications and an armful of files, among them a
biographical record he was making of the family. Lady Lawler was able to collect some old
photographs. As they drove out of the street, Sir Peter saw the flames in the pines about
15 metres from the houses. His son remained at the house for a short time in a vain effort to save
the house. Sir Peter said about 15 minutes elapsed between the time he spoke to the firemen and
the time he drove away from his house amid flying embers.
After the Lawlers and their friend had left and joined ‘the slow lines of escaping vehicles bumper
to bumper’, an official vehicle travelled up Eucumbene Drive announcing on a loud-hailer that
people should evacuate immediately. Sir Peter said:
If, some hours earlier, there had been an official vehicle with a loud-hailer travelling up
and down Eucumbene Drive and other streets announcing ‘Be ready to evacuate’ lives
might have been saved and we and others would have been in a position to save at least
some of our valuable and valued personal possessions. If, by any of various means
available, we had had even an hour’s forewarning my wife and I would have been able
to fill our Toyota utility and our Mazda sedan with many of our cherished and
irreplaceable items and records and been ready to drive off. Other fire victims would
have been similarly placed.462

Sir Peter said his archives, his computer, his library and his collectibles were all destroyed.
The main question Sir Peter raised concerned why the ACT Government and its relevant
authorities ‘failed to keep ACT urban households properly informed about the developing threat
to them from the January 2003 bushfires and why the Government and its authorities failed to
call an effective “be ready” alert for threatened suburbs when the threat became imminent’.
Sir Peter provided the inquiry with copies of the submission he presented to the McLeod inquiry,
his evidence to the House of Representatives Select Committee, and correspondence he had had
with the ACT Minister for Police and Emergency Services, Mr Bill Wood. In that
correspondence Mr Wood wrote that, in general terms:
I can say that the lack of warnings given to the public related directly to the speed of
events which unfolded on 18 January and the unexpected nature of some of the fire
behaviour. It is true that on the evening of 17 January warnings were given by
telephone to some rural residents when fires jumped containment lines and posed a
direct threat to those people and their properties. However, the fire which affected the
urban areas of Canberra on 18 January appears to have had a difference source. This
fire spread very rapidly during the middle part of the day and was accompanied by a
tornado which accounted for some, at least, of the property damage suffered within the
urban area.463

Sir Peter disagreed with these remarks and wrote back to Mr Wood, telling him that the
comments just quoted did not constitute an acceptable reason for not warning people.464
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7.10.15 Mr Michael Lecocguen
Mr Michael Lecocguen had lived at the Pierces Creek forestry settlement for most of his life. He
followed developments with the fires through the newspapers and on radio and television. On the
evening of 17 January he was not aware that the fires were a danger to him, even though late that
evening he did hear they were spotting into Tidbinbilla. On Saturday morning he and a friend
went to Gunning; his brother called him at about 12.10 pm and told him to return home, which
he did at about 1.45 pm. Mr Lecocguen had about 13 years’ bushfire-fighting experience and had
worked for the NSW Department of Parks and Conservation for a short time and with the
equivalent ACT department in the forestry area. He had already done some clearing up around
his house, and he said that when he reached home the place was in uproar. There were 13
residents at the settlement, and all but four were still there. Some others were leaving when the
fire swept around Mount McDonald and hit the town and then their houses.
Mr Lecocguen and others were trapped by the fire:
When the fire hit there were a total of eight of us … Five of us were in the gully
opposite home, between my place and Bob’s place, who is a ranger at Forestry. There
was a hydrant there. Ron, Jean and Tom unfortunately got trapped at the top of the hill
where Eric Hayes drove up in blinding smoke and hurricane-force winds and found
them huddled up in the middle of the road badly burnt. He left his ute because he got it
stuck. Came down to see the ranger to try and get his help. When he returned, his ute
had gone [it had been moved] and Tom, Jean and Ron’s son got the ute out of the drain
and drove themselves to the Cotter, where a Care Flight was called and they were flown
into Canberra’.465

Mr Lecocguen and the others stayed in the gully in their vehicles until the fire passed over them.
His house was destroyed; they managed to save one house in the settlement. He saw no
firefighters at all, but he heard that a police officer did come to the settlement about 12.15 pm
and warn three households, including the Reardons’ house; Mr Reardon had been home from
hospital for only a few days, having suffered a heart attack. Mr Lecocguen said Mrs Reardon
told him the policeman assured people they would be safe and help would arrive soon. That was
the only warning the residents received, and no help arrived.
Mr Lecocguen said, ‘I lost virtually all my tools, all my memories, my photographs, clothes, a
Holden that I had when I was an apprentice that I had almost all my life, my motorbikes, just
everything. All my parent’s antiques, all the stuff they treasured. Everything. It is all gone’. He
said they had no warning and no assistance: ‘We never saw a fire truck. The only people that
saw anyone were … the three households who spoke to the police officer … I just want to know
why we weren’t forewarned and why we had no help’.466

7.10.16 Mr James Lewington
Mr James Lewington lived in Kambah with his wife and three children. On the morning of
18 January he was not concerned about the fires affecting his house and was not making any
preparations. At about 12.30 pm he, his wife and daughter drove down Kambah Pool Road and
saw thick smoke drifting along the other side of the river corridor but no flames. He returned
home and watched the tennis on television between 1.00 pm and 3.00 pm; there were no
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warnings about the fires reaching suburbs. Mr Lewington went outside at about 3.00 pm because
his wife called him to look at the red sun; there was even more smoke. He had a conversation
with his neighbours, who were filling their house gutters with water. He asked whether they had
heard any warning and they replied that they had not, nor had other neighbours, who did not
appear unduly concerned.
Mr Lewington’s wife and daughter were concerned. They collected possessions and loaded up
the cars. His son called at about 3.10 pm, saying he could see the fire at Kambah Pool Gorge.
Shortly after 3.15 pm a vehicle drove into Mr Lewington’s street and a person with a loud-hailer
began telling people to prepare to evacuate and be ready to leave in about an hour.
Mr Lewington set about making preparations around his house, and his wife and daughter
continued to pack belongings. Mr Lewington said that at this stage he did not believe that the fire
would reach his home.
At about 4.00 pm Mr Lewington saw a spot fire from Mount Arawang: embers travelled across
the Tuggeranong Parkway and hit Mount Taylor. He saw flames about 20 minutes later and the
firestorm coming from his neighbour’s back fence, with a firewall that appeared to be ‘fifty feet’
high. Mr Lewington then described how during the next hour he, his two sons and two of his
neighbours fought the spot fires at his home and surrounding homes. His wife had already left,
but his daughter had misplaced the keys to her car, so she stayed behind. He saw houses burn
around him. The power failed at about 5.30 pm, and water pressure dropped. He was told by two
people—either police or firemen—to evacuate the house because it could not be saved.
Reluctantly, Mr Lewington left with his sons and daughter and drove away through a canopy
fire. He returned to his house at 6.10 pm and was surprised to find it still standing—thanks to
four of his neighbours. Three houses adjacent to Mr Lewington’s house had been destroyed. He
and his neighbours continued to put out spot fires in the vicinity.
Mr Lewington said that after the 2001 fires he had received a letter, in April 2002, signed by
both the Minister for Urban Services and the Minister for Emergency Services. The letter
delivered the ‘bushfire safety message’467, and Mr Lewington took the measures described in the
letter in order to reduce fuel levels around his house. Using the number nominated in his letter,
he telephoned the ACT Bushfire Service and expressed his concern about the fuel build-up in the
area behind the back of his house and the authorities’ lack of action reduce it. This was one of
the greatest concerns for Mr Lewington.468 The others were the loss of water pressure and the
policy of forced evacuation. Mr Lewington said he was opposed to force evacuation because his
house was saved by virtue of his neighbours staying on after he had left and fighting the spot
fires.469

7.10.17 Mr Leonard Norris
Mr Leonard Norris lived in Duffy with his wife. He had been following the ABC news and
television broadcasts about the fires’ progress, and on the evening of 17 January and the
following morning he did not have the impression the fires would come through the suburb.
Mr Norris went shopping on the morning of 18 January, arriving home at 10.30. Then he and his
wife went into Civic, returning at 12.30 pm. He had done nothing to prepare his house and was
going about his usual activities when his daughter rang from Sydney at about 2.50 pm and told
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him the fire information was on the radio in Sydney and that he should take the situation
seriously. Mr Norris turned on the radio and heard the 3.00 pm news bulletin, which warned
residents of Duffy to ensure that their downpipes were blocked, told them to fill the gutters with
water and make other preparations, and to evacuate if necessary.
Mr Norris said he had some knowledge of what was required, and he and his wife began to
prepare. He noticed the first spark come onto his property at about 3.20 pm; he was on the ladder
when the embers hit the house. Mr Norris went into the house, changed into his old gardening
clothes, and went back outside to fight the fire. He and his wife battled the spot fires and embers
while the houses around them were burning, in one case from a gas installation outlet that had
broken away from the wall. Mr Norris called 000 and asked to be connected to the gas
authorities. His request was refused, and he was connected instead to the fire emergency
operator. Mr Norris said he heard the emergency signal on the radio and kept hosing. He tried to
hose fires in surrounding houses but some were beyond rescue and continued to burn. He noticed
other residents battling the flames, but many houses in the street were destroyed. With his wife’s
help, Mr Norris saved his home and put out fires in neighbouring houses that were unoccupied.
Mr Norris said that at no time was he told to evacuate his home. He thought he would have left if
he had been told to, but then he would have lost his home and all his possessions. Mr Norris said
the evacuation policy and the question of whether to stay or leave one’s home are crucial. If
there is to be a protocol, people who are not fit enough to stay should leave early and possessions
should be removed early, rather than at the time the fire hits.
Additionally, Mr Norris noted that people were not permitted to return to their homes before the
fires arrived. He believed such a policy is inappropriate if people are fit and able to protect their
property. He also said that in the 30 years he had lived in Duffy he had never received any
information in his letterbox or by way of advertising about what to do to prepare for fire.470

7.10.18 Mr Reginald Park
Mr Reginald Park lived in Chapman. He was aware of the fires burning in the Brindabellas but
did not regard them as a tremendous risk. He worked on the morning of 18 January, arriving
home at about 11.30. He thought the fires were getting a little close but did not think they would
become serious enough to burn his house. He had the radio on but was not taking much notice
because there was no advice to be on full alert. Mr Park had started to clear up his garden as part
of his usual Saturday routine when conditions worsened. He started to hose down his roof
because he saw his neighbours doing this; then he saw flames on the top of Cooleman Ridge.
The wind was very strong and trees were being ‘flattened’. Mr Park said that shortly after that he
learnt police were in the area telling people to prepare to evacuate.
Mr Park went inside his house and gathered his car keys, his cat and a folder of documents that
included his passport. He got into his car and drove out onto a very busy street: the cars were
bumper to bumper. Mr Park said he drove through flying embers and wind that lifted the back of
his car off the road. He said the experience was frightening. His house and all his possessions
were destroyed. Mr Park said he did not blame anybody for the mistakes that had been made, but
he added:
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My one thing I would have preferred is that … we weren’t really aware of the danger
until actually the fires were coming over the ridge. I thought that was a little bit late. I
would have loved to have been able to save some photos of my mum or my family or
something like that, which I didn’t.471

7.10.19 Mrs Judith Poulos
Mrs Judith Poulos lived in Duffy with her husband and her 23-year-old daughter. She had
another property in Duffy that was rented to tenants. During the week before 18 January
Mrs Poulos said that, although she did not feel particularly safe, she did not feel her home was
under threat from the fires because no one had mentioned that they would encroach upon the
suburbs.
On Saturday 18 January she was at home with her husband and her daughter when her elder
daughter rang from Fadden, telling her to listen to an emergency message on the radio. The
message said not to panic because there was no immediate danger, but people should stay with
their property and prepare in a number of ways. Mrs Poulos made notes and then started to take
the recommended action. She said she rushed inside to fill the bath with water but said she still
did not know what that was for. The daughter of her next-door neighbour arrived to collect her
father, who had recently returned from hospital, and yelled at Mrs Poulos to get out because
houses were burning in the street. This was the first she had heard of houses being alight: the
radio message just kept telling people to stay with their property.
Mrs Poulos said the power failed and the atmosphere became dark and filled with smoke. She
rushed inside the house, which was filling with smoke, and tried to help her daughter, who was
having difficulty breathing. The noise was horrendous and her husband shouted to her to get out
of the house; she and her daughter both drove away. Her son-in-law arrived just as she was
leaving, at about 3.30 pm, but her son was refused entry to the suburb. Mrs Poulos’ husband and
son-in-law stayed at the house and tried to save it, but the house and all their possessions were
destroyed.
Mrs Poulos said that even two hours after her house was destroyed the radio was still
broadcasting messages telling people they were in no immediate danger and to stay with their
homes. She was very critical of the radio messages:
I feel the advice we were given via the radio was totally inappropriate for people in the
frightfully dangerous situation in which many of us were placed. Rather than waste the
very short time we had trying to ‘secure our property’, as we were instructed, we should
have been advised to prepare for evacuation. In fact, because of the radio messages, I
was diverted from pursuing the priorities I would have had I known we would have to
leave our home in a very short time. I would have collected my personal papers,
photographs and some clothing at the very least, instead of having to flee my home with
nothing.472

Mrs Poulos’ rental property was also destroyed, compounding the financial loss. Her husband
and son-in-law both suffered injuries as a result of trying to fight the fire. She said she felt anger
and grief, but it centred around the fact that they were not given any warning and had no
opportunity to give thought to evacuating. She was very distressed about the loss of Mount
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Stromlo Observatory, which she said should have been protected. It seemed to her that there was
not any proper planning.473

7.10.20 Mr Perry Smith
Mr Perry Smith lived in Duffy with his wife and two adult sons. He had observed the progress of
the fires since their ignition and had listened to reports on the radio. On the evening of
17 January, having been to Belconnen, he was well aware from the smoke that there was a
general, if not specific, threat. On Saturday 18 January Mr Smith did what he described as ‘the
standard things’ that morning, but they were also partly associated with fire preparation. He went
to Woden at about 10.30 and then to Cooleman Court in Weston. As he was leaving for home at
about 2.00 pm he noticed that conditions had deteriorated considerably. He became extremely
concerned and tried to drive home the most direct way. He saw houses on fire in his street. He
arrived at his home to find a note from his wife telling him that she and their sons had evacuated
and to meet them in Woden.
Mr Smith said his house was not alight but others were burning around him, and there were
embers and burning debris close by. He started to put out spot fires on his property, but then the
water pressure failed. Other fires started; he could not control them all. Mr Smith said he saw a
fireball coming towards his house and decided he should leave. He had sustained an injury as a
result of being hit by flying debris, and he saw a fire underneath his car. Mr Smith said the
flames around him were about ‘60 feet’ high and it was ‘very, very scary’. He drove away past
more fires in the adjoining streets, hit a bottleneck, and drove slowly past the burning service
station in Duffy.
Mr Smith had no contact with anyone while he was trying to defend his house. He said his wife
told him later that a neighbour who had been to Eucumbene Drive had been told by a fireman
that the fire was at the top of Duffy. When Mr Smith’s wife and sons left the house they took
very few possessions with them, apart from some jewellery, some documents and a guitar.
Mr Smith and his family were allowed to return to the block on the following Monday; they
found smouldering ruins.
Mr Smith felt they should have been informed better and much earlier about the possibility of an
impact from the fires:
… I think the warning bells should have been ringing from, say, the same time that all
the senior briefings of the ACT Government took place. I think the difference—we
wouldn’t have made our home completely fireproof in those three days, but it would
have made a considerable difference and undoubtedly a large number of other residents
would have done the same.474

Mr Smith said he was very frustrated as he was driving away from his burning house to hear a
radio message advising Duffy residents to stay with their homes. He said this created great
uncertainty for him because he was not sure whether he was supposed to return to his home. He
thought, in the end, that this was poor advice because he was at risk remaining, just as his family
would have been had they stayed. Mr Smith said his wife and sons had done as much as they
could to prepare the house before they left.475
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7.10.21 Mrs Jane Smyth
Mrs Smyth had lived in Chapman with her husband for about 28 years. After the December 2001
fires she took the initiative and arranged through the Emergency Services Bureau for members of
the ACT Bushfire Service to give a presentation to about 17 residents of Chauvel Circle and
Monkman Street.476 This occurred in November 2002, and Mrs Smyth recalled being told at the
time that, in the event of fire, the instructions were to remain with your home until the police told
you to evacuate. She said she felt confident because they were told this was the safest thing to
do, and they had received instruction in how to deal with spot fires and what precautions to take
around the house and grounds.
Mrs Smyth said she and her husband read the newspapers, listened to ABC radio, and watched
television. She was anxious about the fires from the beginning but was reassured mid-week by
something she heard being said about the controlling of the fires. She said, ‘… I had such
confidence in the services—that they would protect us—that the lack of information we were
receiving seemed to have the effect on me that therefore we must be alright, which in retrospect
was quite dangerous’.477
On the morning of 18 January Mr Smyth was at work. Mrs Smyth read the Canberra Times
carefully. She was to have gone to the markets and then meet a friend, but she decided someone
should stay at home because the situation was looking dangerous. She and her husband had
prepared the house earlier by clearing gutters and doing other basic things. A neighbour who was
holidaying on the north coast of NSW telephoned to ask her about the conditions. Mrs Smyth
told the neighbour:
Look, conditions really couldn’t be worse. I can’t imagine anything more highly
dangerous than the situation we’re in now. But we have heard nothing. There have been
no warnings. I have been listening really carefully all day—I had ABC 666 on from
quite early—I can tell you, Ron, we are in no danger or we would have been told … We
haven’t been warned so we are not in any immediate danger.478

As she completed the call Mrs Smyth noticed that the wind had picked up, so she called her
neighbour back and told him to head for home. Just at that point Mrs Smyth heard the
announcement on ABC Radio 666 advising Duffy and Chapman residents to return to their
homes. She said that was the first and only warning she heard and it was at about 2.30 pm. She
contacted her husband and asked him to come home and quickly rang around some neighbours
and asked them to ring other neighbours.
Mrs Smyth said she then dressed in appropriate clothes and began preparations such as filling the
bath with water, moving furniture and closing all doors and windows. Her husband arrived home
and put the dog into the car, ready to evacuate as soon as they were told to do so. An evacuation
message failed to come, so Mr and Mrs Smyth took the dog back into the house and started to
collect photo albums and put them in the car. The spot fires started outside, but the Smythes
coped well for a time, even though they were virtually surrounded by fire. They then heard a
sound described as a 747 jet airliner, and wind blew sparks all over their place in a shower of
fire.
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Mr and Mrs Smyth ran inside the house, but the sparks began to invade and the house started to
burn. They left the house after the glass started to crack. They remembered to run to where the
fire had been and tried to leave, which, after some drama and personal risk, they finally did.
Mrs Smyth had left her handbag, containing her wallet, jewellery and precious family photos,
ready to take with her when she left, but she did not have the opportunity to fetch it. They
watched their home burn. Then they drove away to the sound of other houses burning.
Mrs Smyth said in her evidence and in the submission she made to the inquiry that she was
disturbed by the lack of warnings and she could not understand why information was not
provided in the week leading up to the fire. She wanted information: ‘The warnings did not have
to tell me exactly what to do, but I would have liked to know that an evacuation centre was being
set up. That would have given me the information I needed’.479

7.10.22 Mr William Todkill
Mr William Todkill had been a resident of the Stromlo forestry settlement for 24 years. A
neighbour of Mrs Dorothy McGrath, he lived there with his wife and young son and had
24 years’ firefighting experience with ACT Forestry and the Rural Fire Service.480 On the
evening of Friday 17 January he was aware that the fires had the potential to impinge on the
settlement because of the increasing amount of smoke and the burnt leaves and embers that were
being deposited in his yard; he received no telephone call to warn him of impending danger.
On the Saturday morning he and his family went to the Botanic Gardens. Before they left he had
not heard or read anything to alert him or others to danger. He said in December 2001 the police
had come by, using a loudspeaker to tell them to make preparations, which they did by packing
up possessions and documents.
The family arrived back at the settlement at about 1.30 pm after receiving some information from
a friend about the progress of the fires. Mr Todkill put some possessions in the car and sent his
wife and son out of the settlement at about 2.00 pm. NSW Rural Fire Service personnel were
hosing down his house and another one. Mr Todkill put on overalls. Embers started falling and
he and a few other residents and friends were preparing to hose the spot fires. Suddenly the fire
front came over the top of them and they took shelter behind a stump. Sheets of tin started to fly
about and the smoke was intense; after trying to fight some of the fire, Mr Todkill and his friends
decided to leave because the situation was dangerous. He saw houses on fire, including
Mrs McGrath’s cottage, but he had not seen her that day.
Mr Todkill and his friends returned to the settlement about half an hour after they had left. He
walked among the burnt-out houses and found Mrs McGrath’s body in the yard near her cottage.
He could not use his mobile phone, but a light unit (a small fire truck) came by and the police
and ambulance were contacted. Mr Todkill’s house had survived the original fire front but it
ignited at about 7.00 pm. Part of it was destroyed. Mr Todkill said:
I would just like to know why the fires … were left to burn like they did. I mean, in the
24 years that I had there—I mean especially in summer time when the conditions were
like that—the old practice was detection and response. You would go there and stay
there till they were blacked out.481
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7.10.23 Ms Niki Van Buuren
Ms Niki Van Buuren was 20 years old and lived with her parents and younger sister in Oxley.
They owned a horse called Drew, who was agisted at the Canberra Equestrian Centre, at Kathner
Street in Chapman. Niki and her mother, Mrs Wendy Van Buuren, discussed Drew’s safety at
about midday on Saturday 18 January, after they had received a telephone call from Ms Marg
Oldigs, a woman whose horse was in the same paddock. They contacted the owner of the
Equestrian Centre and were told there had been no instruction to evacuate the horses because the
paddocks were dirt and the horses would be safe there. Ms Oldigs called again, however, telling
Ms Van Buuren she was worried. So Ms Van Buuren and her mother set off for Chapman to
collect Drew.
As they were driving Ms Van Buuren heard a radio warning announce that residents of Duffy
and Chapman and all the suburbs of Weston Creek should return to their houses. When they
arrived at the paddocks they began to hose down areas and fill buckets with water. Ms Van
Buuren was clearing bits of wood away from the sheds and her mother was packing horse feed
into the back of their car. They were waiting for Ms Oldigs to arrive so that they could tow the
horse float. They saw the fires come over Cooleman Ridge. Ms Van Buuren and her mother tried
to lead two horses out of the paddock and into the indoor stables, but they did not make it out of
the paddock. The wind came up very quickly, the horses panicked, and there was no choice but
to let the horses go. The horses ran into the fire. Ms Van Buuren was knocked backwards by the
wind. She thought she was going to die, but she picked herself up off the ground and ran into a
stable, where she found her mother. They sheltered there for a short time, until the roof was
blown away and they were surrounded by flames. Mrs Van Buuren said they were not safe there,
so Ms Van Buuren ran from the stable towards a car but it was in flames so she kept on running
towards the indoor arena, where she thought she would be safe. She came upon another car and
its occupants sheltered her. Her mother, too, was brought to the car. Ms Van Buuren said:
It was very surreal. The lady kept going out and getting water out of a water trough that
miraculously still had water in it. She was pouring water all over us from the drink
bottle and telling us not to drink it because the water had gone bad. The three of them,
the lady and her husband and my mum, were all telling me to breathe slower and keep
talking.482

Ms Van Buuren, her mother and the two people who rescued them were driven to Canberra
Hospital by Ms Jocelyn Newman. Ms Van Buuren sustained burns to almost every part of her
body; she and her mother, who was also seriously injured, were transferred to Concord Hospital
in Sydney the following morning.
Ms Van Buuren stayed in Concord Hospital for 10 months. She had been rescued from the
burning paddock by Mrs Trish Thomas and her husband Mr Richard Thomas, both of whom
were also badly burned and otherwise injured.
Ms Van Buuren said she and her mother had received no warnings that it was unsafe to go to the
paddock to evacuate their horse. There was no one at the gate telling them to go back, and it was
not until after the fires had passed that they saw police.
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7.11 Would people have acted differently if they had been warned?
Contrary to the submissions on behalf of the ACT and Messrs Castle, Lucas-Smith and McRae—
to the general effect that there was no evidence that people would have acted differently if they
had been warned—the evidence of the residents, whom I consider representative of the
community, made it clear they would have acted quite differently had they been warned.

7.12 Submissions of counsel
Counsel assisting submitted that even as late as the morning of Saturday 18 January there were
several occasions on which warnings could have, and should have, been issued to alert the
Canberra community to what by then was an inevitable impact on them from the fires. These
opportunities were not taken, and it was submitted that, on the contrary, Messrs Lucas-Smith,
Castle and McRae in particular continued knowingly to withhold vital information from the
people without a valid reason for doing so. Counsel assisting further submitted that the failure to
provide this vital information on or before midday on 18 January was a dereliction of the duty
the Emergency Services Bureau and its senior officers owed to the public.483 Additionally,
counsel assisting submitted that I should conclude there were no meaningful warnings issued
until the first Standard Emergency Warning Signal, at about 2.40 pm, and the later declaration of
a state of emergency and that this was a cause of the loss of property, the destruction of houses
and, more importantly, the death of Mrs Alison Tener.484
Counsel representing Mr Lucas-Smith and Mr Castle conceded in their submissions that ‘there
can be little dispute that earlier and better warnings could and should have been issued by the
authorities’.485 They disputed, however, the claim that no warnings were issued by the
Emergency Services Bureau until after 2.30 pm on 18 January 2003, and they then analysed the
various announcements made by Mr Lucas-Smith and Mr Castle during the morning (and
before), which, they said, show that quite specific and clear warnings were issued well before
2.40 pm.486
Counsel representing Mr McRae made several submissions on his behalf about his role in
relation to warnings. Those submissions can be summarised as follows:
•

Based on scientific analysis, there was simply no recognisable or justifiable basis for
Mr McRae to suggest that the fires would impinge on any part of urban Canberra.487

•

Mr Lucas-Smith could, however, have issued some kind of warning if he thought fit to do
so.488

•

It was too difficult for Mr McRae, and others, to make any meaningful projections of fire
behaviour beyond one day.489

•

Mr McRae was waiting to identify the specific community subset that needed to be alerted,
so that any warning would be targeted and not aimed at the entire urban community.490
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•

Mr McRae did not expect the fires to evolve as they did but instead expected separate,
independent runs by a number of fires towards the rural–urban interface.491

•

Mr McRae thought there had been adequate general warnings to the urban community.492

•

Mr McRae was not responsible for warning the community—only for providing the
information upon which a decision to warn could be based.493

•

Counsel assisting misunderstood Mr McRae’s evidence in relation to warnings because they
were at cross-purposes with Mr McRae.494

•

There is no basis to criticise Mr McRae because he did all he could to alert the responsible
people of his fear of a wildfire reaching Canberra.495

•

Mr McRae’s view was that the point had not been reached at which a targeted warning
needed to be given to an identified section of the public about the threat.496

•

Mr McRae’s advice to Mr Prince, to prepare the ACT Fire Brigade for possible impact of
fire from Weston Creek to Greenway, was sensible in that they could prepare and not be
‘caught short’.497

•

It is conceded, with hindsight, that Mr McRae did not perceive ‘the potential utility of some
kind of targeted warning, if possible, having been given on the morning of 18 January 2003
to residents in the suburbs to which the fires reached later that day’. This is not, however, to
be seen as ‘an unwillingness to impart frank information to the community’.498

•

Submissions by counsel assisting that Mr McRae knowingly withheld vital information from
the people should be rejected.499

Counsel representing the ACT conceded on behalf of the ACT that warnings to the people on the
western edge of Canberra should have been given earlier than on 18 January 2003 and that the
Emergency Services Bureau should have provided a clear indication about the possibility of fire
reaching the urban edge.500 Further, counsel stated, ‘The ACT accepts that events on 18 January
were chaotic, and in a large part that arose from a lack of preparation for, and a lack of warning
about, the size and magnitude of the fires which in fact impacted on the urban edge’.501
It was submitted, however, that the failure to issue adequate and timely warnings should not been
seen as the result of a deliberate decision by ESB officers to withhold information.502 Rather,
counsel for the ACT submitted there were numerous reasons why adequate and timely warnings
were not given:
•

The event was ‘extraordinary and unexpected’, as were the speed and intensity of the fire
that struck Duffy.503

•

Officers of the Emergency Services Bureau did not appreciate the seriousness of the risk.504

•

Officers of the Emergency Services Bureau did not appreciate the risk because of their
limited experience in large fire events and their previous record of success.505
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•

Senior officers of the Emergency Services Bureau experienced a physical toll by virtue of
working long hours for up to 10 days in stressful conditions and having to make many
complex decisions and judgments.506

•

In stressful circumstances ‘individuals are likely to be distracted from important issues and
may make judgments which on closer analysis are not the best judgments which could be
made’.507

•

In relation to the events of 18 January 2003, the ESB officers ‘had the theoretical
appreciation but not the actual expectation’ of what might occur.508

•

The ESB officers acted in good faith and were optimistic about their ability to suppress the
fires.509

•

There is no reason a broad precautionary warning could not have been given on 16 or
17 January 2003, but, ‘given the theoretical nature of the possibility, and the nature of what
was thought possible … it is understandable why warnings were deferred and if given would
necessarily have been very broad’.510

•

Apart from not understanding the magnitude or the imminence of the risk, there was no
knowledge of the ‘where, when or what’ of the impact of the fires.511

•

‘Mr Lucas-Smith and Mr Castle were acutely aware of the need to keep the public informed.
It was not done well, as both men acknowledged … but they did so to the best of their
ability based upon the knowledge and expectations that they had at the time.’512

•

Any criticisms of Ms Lowe and Ms Harvey in connection with the way they performed their
duties is unjustified because neither of them was experienced in ‘handling the media
requirements in a large fire event’.513

•

It was common knowledge that the fire had been burning for 10 days, and 86 per cent of
people surveyed said that, as a result of pre-season information, they knew what to do in the
event of bushfire.514

•

‘Even those residents who [were] informed and well-prepared, such as the residents of
Chauvel Circle Chapman were unable to prevent the severe impacts of wind and fire on their
residences’.515

•

Fatigue, long hours and pressure impaired the judgment of senior ESB personnel, who were
focusing on suppression, and they failed to have sufficient regard to issuing appropriate
warnings.516

•

Mr Lucas-Smith lacks media skills, and that is the reason he did not comment at a press
briefing on the size of the McIntyres Hut fire—assuming he knew the situation in relation to
that fire.517

•

Even if a warning had been given, it is questionable that people would have done more than
they did.518
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•

The midday press release on 18 January should have been released earlier but personnel
were too busy with operational demands.519

•

In relation to the Standard Emergency Warning Signal message advising residents to return
to homes that might have been on fire, in such a dynamic situation it is understandable that a
correct and up-to-date message might not have been broadcast.520

7.13 Fire experts’ evidence on warnings
Following is a summary of the evidence given by people with expertise in bushfires and bushfire
fighting. Although not the totality of what was said on the subject by each of the witnesses, it
does reflect the essence of their opinions.

7.13.1

Commissioner Phil Koperberg

Commissioner Koperberg was familiar with the fire situation in the ACT, particularly in the few
days leading to 18 January. He was asked when the Canberra community was entitled to be
informed of the risk and what he would have done if he had had responsibility for this:
It would have been a two-phase approach. By Thursday evening or Friday morning
there would have been a general advising of the potential; and by Friday evening the
second phase would have commenced and that would have continued through to
lunchtime on Saturday the 18th, which would have been far more intensive inasmuch as
there would have been staff of agencies visiting streets, brigades would have been
assisting in preparing households which were particularly vulnerable, decisions would
have been taken on whether or not to evacuate the most vulnerable—the aged, the
young, the infirm.
Written material would have been distributed warning of the potential consequences of
the next—of the weather over the next 24 hours. An asset threat analysis would have
been undertaken in those areas considered to be most at risk resourced to try and
minimise that risk. So, chronologically, about 36 hours would have seen the
introduction of a two-phase program.521

7.13.2

Mr Trevor Roche

Mr Roche noted in his report prepared for the inquiry that under the AIIMS Incident Control
System, ‘the responsibility to develop information for distribution to the community rests with
the Planning Unit. The [incident controller] has the responsibility to authorise the release of
information and the Information Unit in the Planning Section has the responsibility to distribute
the information’. Mr Roche noted that the service management team model adopted by the ACT
Bushfire Service did not vary those responsibilities—except that Mr Castle assumed primary
responsibility for media and information management and information was provided for radio
and television interviews from a number of potentially inconsistent sources and without the
endorsement of the incident controller.522
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Mr Roche described a three-stage approach to a community education system, in which an
emergency warning is the final phase. In the case of the 2003 fires, his opinion was that the final
phase should have occurred in the ACT on 14 January and should have contained information on
possible impacts and actions to be taken. The warnings should escalate in urgency, he said, in
keeping with the escalation of the likelihood of impact.523
Mr Roche expressed concern about the Emergency Services Bureau’s failure to promulgate
adequate and timely warnings and advice to the community on 17 and 18 January:
The SMT failed in their obligation to provide sufficient warning to the community in
time to enable residents and the owner/occupiers of commercial premises to consider
their options and to take action either to leave their property, prepare for any impact or
to remain and defend their property.524

It was Mr Roche’s opinion that people tend to panic if warnings are given too late and they have
to flee in the face of fire. He said early and progressive provision of information to the
community minimises the prospect of panic.525

7.13.3

Mr John Nicholson

Mr Nicholson was also of the opinion that it was important to avoid engendering panic when
providing warnings to the community and that, as a result, advance work needed to be done on
what to say and when to tell people to go if evacuation is the option they choose.526 In his view,
the information the Emergency Services Bureau provided to radio and television broadcasters in
Canberra during the period 8 to 17 January was such that it should have served to alert the
community to the gravity of the developing situation with the fires. He said:
Having considered the papers referred to above and the good co-operation of the
Canberra media, significant work was done by the ESB to alert the community to a
need for individuals to be thinking about their own well-being and preparing just in case
… there was regular and comprehensive advice to Canberrans on the developing fire
situation, where to obtain information and what action those people with homes in
threatened areas should be taking, with the emphasis on ember attack.527

It became clear during his evidence that Mr Nicholson had not been provided with—and he
admitted he had not had—an opportunity to read and review a great deal of the information
relevant to the events of the days leading up to 18 January and the actions of various people
during that time.528 His focus was limited. I formed the view that Mr Nicholson was not wellinformed about the facts and that this affected the validity of some of his opinions. Nevertheless,
he did make some remarks that I consider very relevant:
•

He agreed that firefighting authorities must be honest with people about the risks they
face.529

•

He agreed that it is important for firefighting authorities to give people timely advice about
how to protect themselves and their property.530

•

He agreed that it is too late to give advice or warnings just as a fire is striking an area
because this could have disastrous consequences.531
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•

He said, ‘Recent history is littered with unprepared communities who suffer enormous
losses because governments and what might be described as inwardly focused emergency
management agencies keep problems to themselves and fail to recognise their limitations
and then are overwhelmed when disaster hits’.532

•

He did not resile from an earlier view he had formed that ‘the Canberra community,
including its emergency services, were not well prepared’.533

•

He agreed that if the Emergency Services Bureau had formed a view about a predicted
impact of the fires on the urban community at particular times it was obliged to disseminate
that information to the public.534

•

He agreed that the people of Canberra were entitled to know that Mr Lucas-Smith held the
opinion on 15 January that the Bendora fire, under certain conditions, had the potential to
impinge on the southern suburbs and on rural properties.535

7.14 Other expert opinion
7.14.1

Sir Peter Lawler

During the inquiry I had the benefit of the opinions of Sir Peter Lawler, a man with considerable
experience in public administration and with extensive knowledge of the Westminster system of
responsible government.
Earlier in this chapter I describe the evidence Sir Peter gave in his capacity as a Duffy resident
whose home and possessions were destroyed in the fires. In addition to this evidence, the inquiry
received evidence from Sir Peter by way of a sworn affidavit dated 29 April 2004.536
During a career spanning four decades in public administration Sir Peter served as advisor to
nine prime ministers, as ambassador for Australia, as permanent head of two Commonwealth
departments and as deputy secretary in the Department of the Prime Minister and Cabinet. He
also distinguished himself in numerous other Commonwealth Public Service roles, including
being seconded to the British Cabinet Office in London and having departmental responsibility
for the Commonwealth Fire Board.537 Sir Peter put forward his opinion about the lack of
warnings in the following terms:
The failure to warn in January 2003 cannot properly be dismissed as the result of
unexpected changes in the savage onrush of the bushfires as they developed and spread
… Given the nature of government, it is highly likely that this failure derives, for
whatever reasons, from the structures, directives, staffing, financial provision,
operational processes, audits and the like which are the stuff of public administration
and the governance which controls it and to which it is responsible.538
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Various counsel submitted that, in effect, the senior personnel of the Emergency Services Bureau
did their best and nothing more could be expected of them. To this, Sir Peter said:
In my opinion, simply to wave the issue away by saying that those involved did their
best and, without proper analysis of the failure, rush to set up a new emergency services
agency risks perpetuating failure.
If responsible officers in the relevant departments and agencies of the ACT Government
did their best, then in this case their level of competence proved unequal to the demands
of their office … Their integrity and honesty are not necessarily in question.
Responsibility might properly fall on those who appointed them or those within
administration or governance responsible for their supervision, direction and support.539

This opinion is particularly relevant in the context of the fact that, as Sir Peter noted in his
affidavit, there had been seven reports in nine years in relation to the Emergency Services
Bureau—all of them referred to in the 2003 McLeod report. Of special importance is the 1994
McBeth report, which Mr McLeod described as ‘very prescient’ in that, as Sir Peter noted, ‘it
foresaw the risks which became reality in January 2003’.540 Mr McBeth unequivocally endorsed
recommendations made by Mr Phil Cheney in relation to an earlier report known as the Hannan
report of 1991—another of the seven reports referred to by Mr McLeod.541 Among the many
comments Mr Cheney made, under the heading of ‘Potential for conflagration’ were the
following:
My estimate is that a 1–50 year conflagration fire will burn a total area of around
60 000 hectares in one day and severely damage suburban dwellings where they are
adjacent to forests, hill parks and nature reserves. Under this scenario the fire fighting
resources of the ACT will be totally overwhelmed. They will not have enough tankers
or pumpers to attend every house threatened, and by and large destruction will be
limited only by the action that residents themselves take both before the fire occurs to
reduce the fuels around their homes and during the fire to suppress embers and spot
fires starting in their gardens and dwellings.
In a year such as this summer [1991] it is easy to develop an apathetic attitude toward
bushfires. However, it is not the average fire season which does the major damage. It is
that season where you get a combination of drought, high winds, high temperatures, low
humidity and an ignition source combined with a pre-existing heavy fuel load that lead
to conflagration fires which overall do 90–95 per cent of the total damage of all fires.542

Earlier I referred to Sir Peter’s observations about governance and responsibility for supervision,
direction and support of the Emergency Services Bureau. Sir Peter further observed:
Ministers are appointed to administer Departments and associated agencies. They are
required to be pro-active and to accept responsibility. There has been a convention that
if things go seriously wrong the Minister responsible may feel compelled to resign …
It is not good enough for Ministers to say that they simply relied on expert advice. In
my experience no Minister worth his or her salt ever did that in tricky situations …
In any examination of the anatomy of ‘failure to warn’ the element of Ministerial and
Cabinet responsibility is real and deserves close attention.543
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Sir Peter concluded his sworn affidavit as follows:
During the January 2003 bushfires residents living on the suburban fringe of Canberra
had a right to expect, and to rely on, a process by which they would be warned of an
impending risk from bushfires. The ACT Government and its authorities had a public
duty of good governance to provide it. They failed to do so. In the event four lives were
lost. Serious injuries and trauma occurred. There were large property and financial
losses both for citizens and the public purse. In my opinion, the omission involved a
gross failure in a public duty of care by the ACT Government through its responsible
Ministers and authorities.544

The opinions expressed by Sir Peter Lawler are very apposite.

7.14.2

The Australasian Fire Authorities Council

The Australasian Fire Authorities Council position paper Community Safety and Education
during Bushfires states, ‘where adequate fire protection measures have been implemented, ablebodied people should be encouraged to stay’. It goes on to say, ‘Research into Australian
bushfire fatalities shows that last minute evacuations from bushfire contributed to the majority of
deaths. Late evacuation is inherently dangerous and can cause greater risks than remaining in the
fire area’.
Under the heading ‘Information and warnings’ the paper states:
During the course of a bushfire it is essential that all people in threatened communities
have ready access to accurate information to assist them in their decision-making.
The fire authority should be responsible for providing advice for residents who are
likely to be threatened by a bushfire. Fire authorities have access to the necessary
information and the expertise to determine the level of bushfire threat.
It is essential that the Fire or Incident Controller provides timely advice and consults
closely with Police or Emergency Co-ordinator and with other support agencies.545

7.15 What the community was told on Saturday 18 January 2003
Because they had not received adequate information by the end of 17 January, what the people
of Canberra needed to be told at first light on Saturday 18 January was that the situation with the
fires had deteriorated to the point that an impact on the urban edge was inevitable. The evidence
shows that what they were actually told—and, even then, not told until the fires entered Duffy—
is as follows:
•

During his interview with Ms Larkins at 6.00 am Mr Castle gave no indication that any
suburbs were at risk.

•

During his 7.30 am live radio interview Mr Castle gave no indication that any suburbs were
at risk. He did not even mention that the Uriarra forestry settlement was an area of concern.
People were advised—not warned—to stay away from particular areas. The word ‘warn’
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was used only in the context of warning people that the exact location of the fires was
difficult to assess.
•

No information about the 8.00 am evacuation planning meeting was released to the public—
not even the fact that the meeting had been held.

•

No information from the 9.30 am planning meeting was released to the public immediately
after the meeting had ended.

•

From about 10.50 am attempts were made to contact residents of the forestry settlements,
but, on the evidence, this contact was limited.

•

At midday a press release was issued. It contained no information about suburbs being at
risk. It ‘urged’ people to stay away from particular areas, ‘advised’ them that it could be
unsafe to enter unauthorised areas, and prohibited sightseeing. It also provided information
about preparations in the event of fires approaching houses. The only reference to ‘warning’
related to health. Road closures were mentioned but, in the context, these could well have
been seen to be aimed at sightseers. This press release was devoid of any meaningful
information about the then imminent threat of fire.

•

Similarly, the midday press conference did not serve to inform the large media presence, and
thus the public, of the growing threat. Information about the fires was provided, but no link
was made between the fires and urban residents. Mr Castle categorically denied that the fires
were close to houses in the suburbs of Tuggeranong; he then said he did not want to alarm
people because the fires were still some distance away. What Mr Castle should have said,
however, is that the fires were approaching and were expected to be in Canberra later that
afternoon or evening. He did not say this. Nor did Mr Lucas-Smith, who told people to take
precautions but did not tell them why or, importantly, that it was urgent. Mr Lucas-Smith
told the media it would be ‘prudent’ for people who lived on the western side of Canberra to
take precautions. There was no warning—merely advice that it would be wise to take some
precautions at some stage. Mr Lucas-Smith corrected a journalist who used the word
‘minimal’ when referring to the chance of the fires reaching the urban edge: he said that was
not his word but then added that there was always a chance and that planning arrangements
were in hand, but these were precautionary at that stage. Mr Lucas-Smith agreed that these
words did not adequately convey the potential risk; Mr Castle agreed too.

•

The item about the fires on the 1.00 pm news bulletin on ABC Radio 666 was very brief and
included a reference to the Emergency Services Bureau’s belief that the fire would become
easier to contain after it had left forest areas and entered the grasslands. It also announced,
‘Residents on the western side of Canberra were being warned to prepare for the
approaching fires, taking all precautions to protect their homes’.546 The word ‘warned’ was
used by the announcer, but it was not used by either Mr Lucas-Smith or Mr Castle during
their midday press conference. Among the words they used were ‘take precautions’, ‘fire
easier to control’, ‘not want to alarm’, ‘some concern’, ‘be mindful of the fire’ and
‘prudent’.
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•

After the 1.00 pm news bulletin (according to her evidence, which I accept) Ms Larkins, on
her own initiative and after discussion with Ms Derrett at Radio 666, decided they should
provide additional information. Ms Derrett provided the information from the midday ESB
press release about the size of the fires—including the grossly underestimated size of the
McIntyres Hut and Stockyard Spur fires—and the precautions people should take. This is
probably the first time this information was broadcast. Ms Larkins then reported on what she
had heard from the midday press conference at the Emergency Services Bureau. This
included the comment, ‘The Emergency Services Bureau is suggesting that people who live
in the Weston Creek area and south of that area … should certainly be starting to take
precautions at this point’. She also used words and made comments that were not used or
made by either Mr Lucas-Smith or Mr Castle in an effort (as she said in her evidence) to
deliver the message that the situation was more dangerous than had been conveyed by
Mr Lucas-Smith and Mr Castle. Ms Larkins said that the next 24 hours would be horrific
because of the forecast high temperatures and the strong winds that would push the fires
towards Canberra. She said the situation certainly was very dangerous and that people
should have an evacuation plan and organise their pets in the event that they needed to
retreat from any fire.547

•

Shortly after, perhaps just before 2.00 pm, Ms Derrett made an announcement updating road
closures and said, ‘We have had some reports from the Emergency Services Bureau of
people going to do some sightseeing in that part of the world. Don’t, please. Don’t’. Soon
after, there followed this statement:
We have just had a caller call in with some new information which we are gathering at
the moment … A caller has just rung from Pine Island where everyone has been asked
to leave the area. So, effectively, if you are out socialising in any of Canberra’s
recreational areas today, any of the fire districts, think about pulling away. There is
another piece of information that we need to give to Weston Creek listeners and people
in that part of the world—particularly if your street abuts any of the open land there—
that the Weston Creek area is in some danger at the moment as fire moves towards that
area. It is some kilometres away at the moment, we understand, but it is moving
towards the area and the Emergency Services Bureau has asked people in the Weston
Creek area to be fire ready.548

•
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The news report at 2.00 pm on ABC Radio 666 was short and announced that Canberra
residents were stepping up preparations for a fire front and that Mr Lucas-Smith had said the
fire was less than 10 kilometres from Canberra and rural properties between the fire front
and the city were at greatest risk. Ms Derrett then continued the broadcast at 2.05 pm with
live commentary from Mr Cameron Wade (from the NSW Rural Fire Service), who said fire
was expected to reach the NSW townships of Burra, Williamsdale, Michelago, Fernleigh
and Royalla in the next hour and asked residents to be prepared. There was further
discussion between Ms Derrett and Mr Wade and then a repeat of the information on road,
park and reserve closures. It was announced again that people in the Weston Creek area
should prepare for possibly confronting fire and make indoor and outdoor preparations.
Mr Mark Jennings, a Radio 666 program producer, was at Ginninderra Falls and reported
that he could see flames three to four times the size of the trees and fire fronts moving
against the wind. Ms Derrett asked how far the fire was from any residential area and
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Mr Jenning replied, ‘I don’t think its going to be too long before they’re there, it’s not that
far. I can’t see the residential areas from here, from where I’m standing, but the flames are
licking through the grasslands at an enormous rate’.549
•

Shortly after, Ms Derrett said, ‘Stand by now, please’ and the Standard Emergency Warning
Signal siren sounded, whereupon she read, verbatim as instructed by the notice, the
emergency announcement.550 When she had finished Ms Derrett announced the time as
2.40 pm. She replayed some of the earlier interview with Mr Wade, repeated information
about road closures and precautions people should be taking, and then, as instructed in the
SEWS notice, repeated the siren and the contents of the notice, which, among other things
urged people to return to their homes if they lived in areas notified as being on alert.

•

At about 3.00 pm Mr Castle called the radio station and spoke with Ms Derrett. His
comments were broadcast live. He said the Chief Minister had just declared a state of
emergency, assigning powers to Mr Murray, the Chief Police Officer, who then appointed
Mr Lucas-Smith to continue with fire-control functions. Ms Derrett asked Mr Castle, ‘How
bad are the fires at the moment? We have been reading your Emergency Services Bureau
warning asking people to return to their homes in suburbs. Do we actually have fires in
suburbs at the moment?’ Mr Castle replied:
No, to my latest knowledge we don’t have them in the suburbs … but the issue for us
… is that we are concerned about the possibility of embers spotting into the suburbs. So
people need to be around their homes so they can actually take action to put out any
possible spot fires that are likely to land in their backyard.551

•

The Chief Minister, Mr Stanhope, was then on the line and was asked what declaring a state
of emergency involves. He replied that it was essentially an administrative measure to
enable emergency arrangements to be activated, should they become necessary, to authorise
the police to direct evacuations. Mr Stanhope said he was at the control centre at the
Emergency Services Bureau, and he was asked about the atmosphere there:
Well, the atmosphere here is as you would expect, there’s certainly an air of anxiety,
but the Emergency Services Bureau’s, as you say, thoroughly professional, I have 100
per cent confidence in them, as we all should have, they’re thoroughly professional,
they’re well-trained, they’re cool, they’re calm, they’re professional, and they’re
approaching the emergency that we are facing in that light, and, you know, we owe
them a great deal.

•

When asked if there was anything else he wanted to say, Mr Stanhope expressed his thanks
to all those people who were facing and dealing with the fires. He then added:
I hope that people won’t be too anxious about this. People certainly have no need to be
unduly alarmed, [but] they should of course take precautions that have been advised …
The message that we’re asking people to take on board is to be alert, no, don’t be
unduly anxious, don’t be unduly alarmed, but certainly be alert.552

(Mr Stanhope essentially repeated this message during an interview broadcast on Radio 2CC
at 3.24 pm, telling people to be alert, but not to be anxious or alarmed, not to panic, and to
stay indoors.553)
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•

Immediately after Mr Stanhope’s comments, Ms Derrett crossed live to ABC 666 reporter
Mr Michael Turtle, who was in Duffy, at the edge of the pine forest. He reported seeing
people on the roofs of their houses, hosing and filling gutters, a truck taking on water from a
pump, and helicopters overhead. Mr Turtle then said, ‘I mean, people out here are very
alarmed, they don’t know actually where the fire is, but they’re taking all precautions they
can, just in case’. Ms Derrett replied, ‘Well, I hope they are listening to us because, as we’ve
just heard from Mike Castle, there aren’t actually any fires in the suburbs at the moment, it’s
the potential for spot fires from embers that is the big danger’.

•

Shortly afterwards Ms Derrett announced that a caller had telephoned to report that the hill
behind Bonython was on fire, and Mr Turtle said he was leaving the area because the fire
was about 20 metres away from houses in Duffy, with 20-metre-high flames …
Simultaneously, there were reports of houses burning in Duffy, and Ms Derrett announced
the time to be 3.19 pm. Soon after this, Mr Lucas-Smith was heard saying, among other
things, the best advice he could give under the circumstances was for people to stay with
their house because it was the safest place, and mass evacuation would congest the roads,
which would be worse because it would be more dangerous.554

7.16 What the community should have been told
The community should have been told at first light that the authorities were not sure precisely
where the fires would travel and precisely when, but that some impact was a certainty.
Information in clear, precise and authoritative terms should have been delivered about the
predictions that had been made the previous afternoon, identifying specific areas along the rural–
urban interface and the forecast times of the predicted impact.
•

The people should have been told what preparations they should make and precautions they
should take, even at that late stage, to be as ready as they could be for what was to be a
formidable fire.

•

The people should have been told that if they were able, fit and willing they should consider
staying with their homes because in all probability they would have a good chance of saving
their home.

•

The people should have been told that, on the other hand, if they were elderly, disabled or
infirm or concerned for their children or pets they should consider leaving or relocating their
children and animals.

•

The people should have been told that if they decided to leave their homes they should do so
well before the fire front arrived.

•

The people should have been told to gather together their belongings and be ready to
evacuate in the event that their efforts against the fire were unsuccessful.

•

The people should have been told—specifically and in very clear terms—exactly what
measures to take and why.
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•

The people should have been told that evacuation centres were being established and the
location of those centres in the event that they needed to abandon their homes.

•

The people should have been told about a possible drop in water pressure and the potential
for electricity failure and to be prepared for this.

•

The people should have been told what measures the authorities were planning to take to
fight the fire as it approached the urban edge and what the expectations of success were.

•

The people should have been told that, despite the efforts of the ACT bushfire-fighting
resources and the large number of NSW resources, the fires had continued to grow and
prospects of success that day were slim.

•

The people should have been told that the police, the ACT Fire Brigade and the ACT
Ambulance Service were fully briefed—because they ought to have been—and the full
resources of those agencies would be available to help the community.

•

The people should have been told to listen to the radio and watch television for regular
updates on the situation.

•

Finally, and importantly, the people should have been told not to panic but to decide what
they would do, call for assistance if they needed it, and start preparing.

Apart from a late notice about some indoor and outdoor preparations, the people were told
nothing.

7.17 Conclusions
Until the first Standard Emergency Warning Signal was sounded at about 2.40 pm on Saturday
18 January, there had been no official warnings to the people of Canberra. The SEWS message
was too little, and it was delivered far too late.
The evidence makes it clear that the senior personnel at the Emergency Services Bureau—
Mr Castle, Mr Lucas-Smith, Mr McRae and Mr Graham—knew that a potent threat existed.
Many others who were working at ESB headquarters in Curtin, as well as the senior bureaucrats
who attended the planning meetings, also knew.
If any of these people were to claim they had doubts before 17 January about the potential of the
fires reaching the suburbs—and it is difficult to envisage how they could legitimately claim
this—there can be no doubt that any such uncertainties would have been dispelled by the
information provided at the afternoon planning meeting of 17 January. They all knew the fires
would burn into Canberra. They might not have been sure of the precise place or the precise
time, or even the precise nature of the fire, but they all knew impact was inevitable. Those people
who said in their evidence they still hoped the fires could be stopped were living with false hope,
not reality, choosing to ignore the information and the evidence presented to them. It is
inexplicable that there was no reaction to Mr Taylor’s revised prediction on the morning of
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18 January, that the fire had the potential to reach the rural–urban interface at 3.00 pm.
Mr Graham saw the message but appears to have ignored it.
They knew.
Mr Lucas-Smith said he knew once the McIntyres Hut fire had crossed the border into the ACT:
‘It was on the morning of the 18th that I thought it was inevitable. However, the Bendora fires
burning into rural ACT was significantly well before then’.555
If there were any doubts about the fire-spread predictions made by Messrs Lhuede, Gellie and
Taylor the previous afternoon—and no doubts were expressed by anyone who heard them—
there should have been no doubts whatsoever after Mr Bartlett’s report of the fire activity he had
observed from the air that Saturday morning. He was in the best position to know what was
happening and what it meant. Mr Bartlett informed all those who attended the morning planning
meeting of the ‘great potential for the northern and central fires to impact on the suburbs of
Canberra … during the day’. The risk to the suburbs was discussed and acknowledged at the
meeting. There was no dissent. Suburbs and areas at high risk of exposure were mentioned, and
the times of potential impact were identified. Those areas and the risks to them had been
discussed earlier that morning at the evacuation planning meeting, which was attended by senior
bureaucrats.
The Fire Brigade and the Ambulance Service were on alert and were preparing. The police were
placed on heightened alert, had activated the Operations Centre, and were preparing evacuation
plans for Duffy. Yet, amid all the information and frenzied activity, there was no discussion and
no decision was made to warn the people in the suburbs.
In fact, apart from being inadequate, the information that was being released through the media
conveyed the impression that, as far as urban residents were concerned, everything was under
control. To use Ms Larkins’ words, by Saturday morning—if not long before—‘people [had] a
right to be alarmed’.556
Until the issue of the first Standard Emergency Warning Signal at 2.40 pm, people in the suburbs
of Canberra were not given any information that would serve to warn them that they and their
property were at risk that day.
During the morning and at midday there were opportunities to make clear statements reflecting
the facts, rather than hopes. The opportunities were not taken. Shortly before 1.00 pm Ms Derrett
and Ms Larkins provided some information about precautions residents should take if fire
approached, but there is no evidence that this information, which was in the noon and 1.00 pm
press releases, was broadcast by any radio stations other than ABC Radio 666. It is not clear
when precautionary information was placed on the Canberra Connect website, but in all
probability this was not done until about mid-morning. In any event, this method of
disseminating emergency information is inadequate because of its obvious limitations. It is not
nearly as effective as radio and television. Many people are out and about on Saturday mornings,
and not everyone has access to a computer.
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The Emergency Services Bureau’s management of information was very poor. It appears there
was no system for coordinating information flows and no effective collection and dissemination
of important information. No one appeared to know what, if anything, was being said, and ESB
personnel were not sure who was responsible. Mr Lucas-Smith thought information about what
people should do to prepare was being put out through a number of press releases when in fact
the first such release came at midday on 18 January.557 Mr McRae said he was not familiar with
the content of media releases because it was not his responsibility, although in fact—despite his
assertion to the contrary—his position was responsible for dissemination of public information.
He thought the media people were working behind the scenes.558 He also thought information
about a general threat had been publicised by Saturday 18 January.559 Mr Graham said
information dissemination was not his responsibility.
In my view, if Mr Castle was ultimately responsible for authorising the publication of
information, he did not ensure that it was disseminated in a timely fashion, in keeping with the
urgency of the situation. The midday press release was issued hours after the evacuation
planning meeting and the 9.30 am planning meeting. The Standard Emergency Warning Signal
notice was signed by Mr Castle at 2.05 pm, yet was not publicised until about 30 minutes later.560
Further, the information in some of the press releases was out of date or wrong, and generally the
content was inadequate and misleading. One glaring mistake was the information
underestimating the size of the McIntyres Hut and Stockyard Spur fires.
Mr Castle appeared to be out of touch with the situation as it was developing. He provided
inadequate information in his media interviews, and the press releases did not contain important
facts that could have served to raise the level of awareness and alert in the community about the
deteriorating conditions. Mr Castle had—and should have taken—the opportunity immediately
after the 9.30 am planning meeting, in consultation with Mr McRae, to issue a press release
providing all the information that had been presented and discussed at the meeting about
predicted fire spread. He said nothing about this at the midday press conference; nor was that
information in the 1.00 pm media release update. Even after declaration of the state of
emergency—at that late hour—in his comments Mr Castle still seemed to be denying the danger
then confronting the community.
Mr Lucas-Smith also did not provide adequate information during the midday press conference.
People who were in the path of the fires had a right to know, and Mr Lucas-Smith had an
obligation to tell them.
On the evidence, it is difficult to reconcile the important role that should have been played by
Mr McRae, in his capacity as Planning Officer, and what he actually did—particularly in the few
days leading up to 18 January. His counsel made several submissions on his behalf, saying, in
short, that it was not Mr McRae’s responsibility to issue warnings. Nevertheless, Mr McRae did
provide the information that enabled others to issue warnings, even though he believed that was
not necessary because he was missing information that was precise as to the time and location of
impact. All of this is contradictory and difficult to reconcile because also in the mix is
Mr McRae’s belief that the ACT Fire Brigade and the Ambulance Service should have been
informed and fully prepared for the impact on the urban area, but he also believed it was not yet
time to tell the residents. At the 9.30 am planning meeting on 18 January he did not appear to
voice his disagreement with the fire-spread predictions, but in evidence to the inquiry he said he
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believed the fire would reach Narrabundah Hill at 8.00 pm on the Saturday and he believed the
fire would most likely evolve and impinge on the urban area on or by the end of the following
Monday, so there was no need to activate the trigger and cause warnings to be issued on
Saturday.561
Mr McRae enlisted the assistance of experts Messrs Gellie, Lhuede and Taylor and then
effectively ignored their predictions. Mr McRae was not told of Mr Taylor’s revised prediction
of impact on the suburbs at 3.00 pm, instead of 6.00 pm, but his evidence was that even if he had
been he would not have agreed with it.562 He believed general warnings had been issued to the
community and thought these were adequate. The problem is that no general warnings were
issued by the Emergency Services Bureau, and Mr McRae should have been aware of this.
Mr McRae accepted that his failure to activate the ‘trigger’ on Saturday 18 January was the
reason for the midday press release not containing information about the predicted impact on the
suburbs of Weston Creek and south to Greenway. But Mr Lucas-Smith and Mr Castle also heard
the predictions and could have, and should have, disseminated that information immediately by
holding a press conference—not waiting until midday—and issuing a media release. Both
Mr Lucas-Smith and Mr Castle acknowledged it was their responsibility to keep the community
informed.
Counsel for Mr McRae submitted that, with hindsight, Mr McRae did not see the need for or the
benefit of a general warning on the morning of 18 January, but, they submitted, this should not
be seen as ‘an unwillingness to impart frank information to the community’. In the end, though,
the result for the community was the same: people were not told. Mr McRae was responsible for
setting in motion the warning process.
Whatever his own calculations were telling him, Mr McRae did not see the need to warn at all on
Saturday 18 January. Further, in evidence he said that ‘today’ he would rely on the same method
he used in January 2003—which failed him and, ultimately, the entire community.563
Counsel representing the ACT conceded in their submissions that earlier and better warnings
should have been issued. They then proceeded to provide numerous and varied reasons for senior
personnel of the Emergency Services Bureau not issuing such warnings. I found at least 19 of
these reasons sprinkled throughout the submissions; they are listed earlier in this chapter. What
counsel submitted to be reasons are, in reality, excuses. And not one of them is compelling
enough to explain why, in the face of what must be a very clear and serious duty to inform
people of a situation that is potentially dangerous to them, the senior ESB personnel who were
charged with that duty failed to honour it.
The exact type of impact might well have been beyond their collective experience. But they all
knew the fires were large and growing and that some form of impact was almost inevitable. They
knew the fuel levels, the fire weather forecast, the fire-spread predictions, and the estimated
times and likely areas of impact. They were obliged to share that information, and not one of the
excuses proffered adequately explains why they did not.
They had little, if any, reason for optimism because they had no strategy to limit the progress of
the fires on Saturday as they rolled towards the suburbs, and efforts to that time—valiant as they
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were on the part of the people actually fighting the fires—had not been successful. The senior
personnel of the Emergency Services Bureau recognised the worst-case scenario but did not
prepare for it. They just hoped.
They were influenced in their thinking and planning by their experience with the fires in
December 2001 and the success they had in controlling those fires. This was a mistake: it led to a
perception—certainly on the parts of Messrs Lucas-Smith, Castle, McRae and Graham—that the
fires could be controlled once they reached the eaten-out grasslands on the urban fringe. This
notion persisted despite the views expressed publicly, by Mr Lucas-Smith and Mr McRae at
least, that conditions in January 2003 were much worse that those in December 2001564 and
despite the expert opinions previously expressed by Commissioner Koperberg and CSIRO expert
Mr Cheney—to say nothing of the dire predictions of Mr McRae in his earlier emails, which are
on the public record.
The decision to issue the Standard Emergency Warning Signal was made far too late, and there is
an important question about whether, in the circumstances, it contained appropriate advice.
Nothing in the announcement told people the fire was advancing and that impact was highly
likely, if not certain. The announcement downplayed the real risk, which was known to all senior
ESB personnel and was expressed in the imprecise terms of ‘there is increasing risk due to fire
spotting’. No mention of a fire front. To announce that ‘there has been a major deterioration in
the ACT fire situation’ could have been meaningful only if the people already knew the true
situation, and they did not because they had not been told. The SEWS message listed suburbs
that should be ‘on alert’, instead of saying these suburbs were at very high risk, which is what
should have been the focus of the announcement. The message urged residents in these suburbs
to return to their homes: this was dangerous advice at 2.40 pm, just before the fire arrived in
Duffy and the forestry settlements, because people who were away from their homes were being
urged to drive towards the fires without any information about what to expect. The continued
broadcasting of this message every 15 minutes—after houses had been destroyed, roads were
blocked and access to certain areas was denied—was also very dangerous: it caused further
confusion in an already turbulent situation. It would appear that the Emergency Services Bureau
was not monitoring what was being broadcast. This is not a criticism of the broadcasters: they
were following ESB instructions.
There was an opportunity to update the second Standard Emergency Warning Signal, authorised
by Mr Castle at 3.20 pm, by saying the fires had reached the city, but instead the second signal
was in the same terms as the previous one, apart from listing additional suburbs to be placed on
alert. People were being urged to return to their homes after the firestorm had already destroyed
many Duffy houses, and the statement that no evacuations were taking place was not correct.
The information about precautions residents should take was inadequate and failed to explain
why people should take particular actions and in what order of priority. It said nothing about
wearing appropriate clothing and nothing about the dangers of smoke inhalation or radiant heat;
nor were there other essential instructions for people to improve their chances of surviving a fire.
The instructions were inadequate, incomplete and misleading. It is highly likely that 2.40 pm was
the first time many people had heard such information—if, of course, they happened to be
listening to the radio or watching television that afternoon. Even if people had heard the signal
and were at home in the forestry settlements and Duffy, Rivett, Chapman and the other affected
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areas, they had little time to act and were robbed of their choices. Should they pack or should
they prepare their houses? Should they leave or should they stay? These decisions were made all
the more difficult because at no time were people given information about what they could
expect from the fire that was about to hit them.
In different circumstances the messages in the Standard Emergency Warning Signal authorised
by Mr Castle and aired on Saturday 18 January might have been appropriate. But for members of
the Canberra community, facing what they were and having received no meaningful information,
the content and form of the warning were completely inadequate.
Mr Stanhope either misunderstood or deliberately downplayed the seriousness of the situation in
his comments on ABC 666 and 2CC radio station at about 3.00 pm, referring to the declaration
of a state of emergency as ‘essentially an administrative measure’ and telling people who were
obviously in danger not to be unduly anxious or alarmed.
There is no doubt that the people of Canberra were unprepared for the firestorm: the reason for
this is that no one in authority told them to be prepared for it. The announcers on Radio 666
made efforts to pass on information, such as they knew it, including using live broadcasts from
reporters at the scene. This information was very useful, and Ms Larkins and Ms Derrett are
commended for their initiative and their efforts. Announcers and reporters from other radio and
television stations that were broadcasting information about the situation are also commended.
None of the residents who gave evidence said they were warned and ready. They were supported
by others who did not give evidence but made statements or responded to questionnaires the
police distributed. Ms Dee Watson analysed the questionnaire responses at the request of
Mr Castle. The results showed that, of the 411 respondents, 286 (75.7 per cent) were at home on
Saturday 18 January and, of those, 246 (86 per cent) answered ‘yes’ to the question ‘Were you
aware of how to prepare your home?’ But not all of those who said they knew what to do took
action to prepare their homes, and the overwhelming comment by the people was about the lack
of warnings provided.565
It is gratifying that many residents believe they know how to prepare their homes against a
bushfire threat. Ultimately, though, this knowledge is useful only if people are given the
opportunity to use it by being given notice.
The situation of the residents of the forestry settlements and Weston Creek can be compared with
that of the residents of Tharwa, who had been warned and were prepared. Thanks to the foresight
and guidance of Mr Val Jeffery, the village of Tharwa was spared. On Wednesday 15 January,
on his own initiative, Mr Jeffery mailed a letter to every household, approximately 80, in the
Naas, Tharwa, Tidbinbilla, Lanyon and Smiths Road areas of New South Wales. The letter was
headed ‘Fire situation update and warning’, and in it Mr Jeffery expressed his frank opinion that
the fires that were burning out of control would be almost impossible to hold within containment
lines and warned:
[There is a] very real possibility that these fires will break out of the mountains. At this
stage it is looking like this could happen about Monday or Tuesday. Be aware that we
have sitting to our west ready to hit us, a combination of the disastrous 1939
Brindabella fires PLUS the 1983 Gudgenby scenario. When these fires break out of the
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mountains they will burn virtually all our country. Suppression forces will be
overwhelmed so you will need to ensure that you are well prepared to protect your own
property and this can be very successful with a few simple precautions and
preparations.

Mr Jeffery then listed a number of measures people should take and ended by saying he did not
want to alarm people, simply to forewarn them.566 During the ensuing three days people in the
village, with the help of others, worked to protect the village from the fires, which hit at about
lunch time. When two police officers came to the village shortly after to order evacuation,
Mr Jeffery convinced them he needed everyone to stay to put out the embers because to evacuate
would have resulted in the village being lost. This is a clear example of the benefits of
community education and timely warnings. I highly commend Mr Jeffery for his foresight in the
days leading up to the fires and the actions he took to warn the people in his area and help them
prepare.
The inquiry received evidence from people who were forced to leave their property and regretted
that they did so because it prevented them from trying to save their home and possessions. There
is also evidence showing that last-minute evacuation can be dangerous, frightening and
traumatic.
My overall impression is that senior personnel at the Emergency Services Bureau lacked
competence and professionalism and that the bureau was disorganised and was functioning in a
chaotic, uncoordinated fashion, particularly during the most critical period of the fires. It seems
the left hand did not know what the right hand was doing, and neither hand was actually doing
very much to deal with a crisis that was escalating, day by day, hour by hour.
It must be remembered that every position in the ACT Government and Public Service—from
Chief Minister to the most junior Public Service position—exists solely to serve the people of the
ACT.
The Emergency Services Bureau should have warned the people of the ACT of the potential for
disaster by fire. For at least five days, and possibly 10, this was within the knowledge of ESB
personnel. Instead of warning the community they served, they said nothing until it was too late
to do anything in any real or practical sense. Furthermore, there is a strong argument that, in
accordance with the Westminster tradition and the convention of ministerial responsibility, direct
action should have been taken by the responsible Minister.

7.18 Observations on the evidence
On the evidence before me, I am satisfied that:
•

By the early morning of Saturday 18 January 2003, senior personnel of the Emergency Services
Bureau—Messrs Castle, Lucas-Smith, McRae and Graham—all recognised the potential for fires
to impinge on the urban edge at some time during the afternoon or evening of that day. They failed
to take action within their respective areas of responsibility to ensure that public warnings were
widely broadcast and delivered to the community.
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•

The same senior ESB personnel lulled themselves into a false sense of security because they had
been successful in preventing the December 2001 fires destroying any urban structures. As a
result of this self-delusion, they deliberately withheld information from the community in the belief
that they would—as they had in 2001—stop the fires in the grasslands, and they did not want to
alarm the community.

•

On the morning of Saturday 18 January Mr Taylor accurately predicted that the firestorm would
reach the suburbs at 3.00 pm that day. He told Mr Graham of this, but his prediction was not acted
on; nor was it used as the basis for an urgent warning to the community.

•

The Emergency Services Bureau had been specifically warned as long ago as 1991, again in
1994—in Mr Cheney’s assessment of the Hannan report and the later endorsement of
Mr Cheney’s assessment in the McBeth report—and subsequently of the potential for a firestorm
of the type experienced in 2003, but the bureau failed to implement procedures to take account of
such an eventuality arising from a combination of drought, high winds, high temperatures, low
humidity, an ignition source, and a heavy fuel load.

•

At all relevant times, as Chief Minister and Attorney-General, Mr Stanhope was responsible for the
Department of Justice and Community Safety (which organisationally housed the Emergency
Services Bureau). Mr Stanhope was also acting in the role of Minister for Emergency Services at
the time of the conflagration on 18 January 2003 and on the previous day. As such, in accordance
with the conventions of the Westminster model of responsible government, which apply in
Australia, Mr Stanhope was the relevant Minister at the most critical time of the firestorm.

•

On Thursday 16 January, two days before the firestorm hit the suburbs, the Cabinet generally,
including Mr Stanhope, knew a potential disaster was on Canberra’s doorstep but did nothing to
ensure that the Canberra community was warned promptly and effectively.

•

The Emergency Services Bureau lacked effective lines of control, operational protocols and
communication systems for the purpose of conveying information to the media and the community.

•

The Emergency Services Bureau failed to promptly inform the Australian Federal Police of the true
situation, and this resulted in a lost opportunity for better coordination of the police role in
evacuations on 18 January.

•

The liaison arrangements and protocols in operation between the Emergency Services Bureau and
the NSW Rural Fire Service were ineffective, despite the fact that an ESB liaison officer was
present at the fire control centre in Queanbeyan.

•

The Emergency Services Bureau issued no official warning to the community until about 2.40 pm
on 18 January. By then it was far too late to enable people to take effective precautions for their
safety and to make an informed decision about whether to stay with their home or leave in the face
of oncoming fire. This late notification caused people to be placed in even greater danger, in their
homes and trying to flee in vehicles in the face of a fire that arrived 20 to 30 minutes later.

•

The declaration of a state of emergency was made far too late. It was made as fires were entering
Duffy but should have been made, at the latest, immediately after the planning meeting at 9.30 am
on 18 January.
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•

In his comments on radio stations ABC 666 and 2CC at about 3.00 pm on 18 January,
Mr Stanhope either misinterpreted or downplayed the seriousness of the situation by describing
the declaration of a state of emergency as ‘essentially an administrative measure’ and telling the
community not to be ‘unduly alarmed’ or ‘unduly anxious’, despite the fact that by this time Mount
Stromlo Observatory was burning and spot fires were entering Duffy. Minutes later, houses began
to be destroyed.

•

The system employed by Mr McRae—that is, his ‘trigger’ system, which involved waiting for a
specific set of circumstances to be identified before taking any action to warn a specific subset of
the community—is seriously flawed and constitutes a dangerous way to operate in an emergency
management environment.
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Part Four

Repercussions

8

The deaths

On 16 October 2003 evidence was presented to the inquest into the deaths of four people—
Mrs Dorothy McGrath, Mrs Alison Mary Tener, Mr Peter Brabazon Brooke, and Mr Douglas
John Fraser—and I made interim findings.1 I said at that time I would not comment on
circumstances surrounding the deaths but I might do so at a later time2, having in mind the
completion of the inquiry into the cause and origin of the fires that entered Canberra on
18 January 2003 and a consideration of the evidence relating to that inquiry.

8.1

Mrs Dorothy McGrath

Mrs Dorothy McGrath, know as Dolly, was born on 7 August 1926 and lived alone at Cottage
No. 5, Stromlo Forestry Settlement, RMB 113, Cotter Road, Duffy.3 She had lived at the
settlement for over 30 years with her husband, Mr Peter McGrath, who was a forestry worker
until his death some years ago.4 Mrs McGrath’s body was found in her cottage yard, where it
backed onto Cottage No. 7 and about 3 metres from the remains of her cottage, which had been
destroyed by fire. Mrs McGrath was found lying on her left side, with both her arms drawn up to
her face, which was on the ground. An amount of fluid lay on the ground next to Mrs McGrath’s
nose, and a piece of burnt timber lay across her body.5
Constable Gregory Booth, who attended the Stromlo settlement with Constable Kathryn Richens,
gave evidence that, as well as his observations of Mrs McGrath’s body, he noticed the following:
The premises are believed to be of a timber weatherboard house on a timber bearer and
joist flooring. On the premises the remaining structures were two brick chimneys and
the brick foundations. There was an amount of corrugated iron believed to be from the
roof of the premises. There was a large amount of rubble, with the only items
identifiable being the bathtub and the internal wires of the mattress.
Police are of the understanding there were 23 premises at the Stromlo Forestry
Settlement, of which 20 had been razed to the ground by fire. Power lines were down
and the area around the settlement was denuded of any vegetation.6

Police conducted investigations and made inquiries of people who were at the settlement on the
day of the fires so as to obtain information about the circumstances of Mrs McGrath’s death.
Mr William (Bill) Todkill lived at Cottage No. 10, which was next door to and on the right of
Mrs McGrath’s cottage.
Mr Todkill said in evidence he had known Mrs McGrath for many years and knew her to be a
reasonably independent person who drove a car and mowed her lawns. He did not see her on
Saturday 18 January 2003 but saw that her house was on fire as he was trying to save his own
house, just before he and others left the settlement as the firestorm arrived, at about 3.30 pm.
Mr Todkill and his friend and fellow resident Mr Mark Graham returned later that afternoon, at

The Canberra Firestorm: Inquests and Inquiry into Four Deaths and Four Fires between 8 and 18 January 2003

183

about 5.30 pm, and they found Mrs McGrath’s body.7 Mr Todkill also gave evidence that ACT
Housing had not contacted him or any member of his family on the Friday evening or the
Saturday morning to warn them of the threat from the fires.8
Mr Graham, who lived in Cottage No. 7, provided information about his activities on the
afternoon of 18 January. He described what happened at about 2.30 pm:
Um, well a big fire was coming towards our settlement. We couldn’t see it because of
all the pine trees in front of us. We just knew it was coming, ah, with all the emergency
service people and everybody evacuating away from us. All the fire tankers, they asked
us—they told—they asked us to go, myself and two other men, and we didn’t go. We
said we’re going to try and save this house. Fire just approached with phenomenal
speed, don’t know, maybe 80, 100 kilometres an hour, who knows how quick the wind
was coming. Everything was starting to turn pretty black with all the smoke and
embers. Nearly turned night time actually. And as we were trying to contain the fire
around Bill’s house, over a bit to my left about a 45-degree angle I could see a person
on the end of a hose, ah, next door to Bill’s house, Bill was at number 10 on the corner.
I believe that to be Dolly. Then once, once the fire balls just all came through and
everything was alight, ah, we managed to get into a car and get just down past the
flames—to the side flank of it and then when we returned, probably an hour or so later,
ah, we—we just surveyed all the damage and it was then it jumped into my mind that I
thought I’d seen Dolly an hour and a half or so previously and said to, um Kevin—
Kevin Short—I better just go for a look over there, I thought I remember seeing
someone over here. And I walked next door and found the body on the ground.9

Mr Graham said the NSW Rural Fire Service base camp, which had been set up at the Stromlo
Forestry Settlement on 14 January 2003, had ‘anywhere between 10 and 30 units, tankers,
landcruisers’ in the days before Saturday 18 January, but they started to leave the area during the
morning of 18 January. He spoke very briefly to the driver of the last tanker, just before the
driver left, and thought he saw Mrs McGrath hosing her house, but visibility was poor because
of the smoke.10 Mr Graham said he did not know how close the fire was because no one told
him, but he became concerned at about midday and evacuated the people who were in his house.
He saw someone in uniform ‘getting the people out of number 12 because they were a deaf
family … but nobody came and told us. Nobody came to tell Bill … how close it was or you
better get ready. It was just that I happened to be in my front yard when I saw these people get
these people out’.11 He also said it was at this time that he saw Mrs McGrath, but his main focus
was wetting down his house and looking ahead to what was coming.12
Mr Graham said he and Mr Todkill then tried to defend Mr Todkill’s house because it was the
closest to a hydrant, but everything around them ignited—even the lawn and the oval.13 He said:
When the fire front really hit us … I said to myself that I’d made the wrong choice in
being here. It was definitely something that was just phenomenal. I’d never seen
anything that fierce … The flames were probably—well, they were engulfing all the
trees. And all the trees would be 30 foot high around the houses. The depot, the flames
were probably twice as high as the depot was, and just flames appearing everywhere—
different heights depending on what they were burning—burning along the ground. Hot
embers coming at you like a 3-D movie, just full on, just coming horizontally at you
because the wind was that strong. And a huge noise, just everything burning, and the
wind.14
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Mr Graham said the cottages of Mrs McGrath and Mr Todkill were separated by a laneway. He
was not aware of whether Mrs McGrath had made any plans to evacuate or whether she was
prepared to do so.15
Ms Cheryl Gregory lived in Cottage No. 4 with her husband and two teenage children. She noted
in her statement that on 14 January she had had a conversation with one of the firefighters from
the newly established Rural Fire Service base camp; the firefighter told her it would be about
three weeks before the fires reached them. She said she felt safe because the base camp was at
the settlement.16 On 15 January firefighters at the camp told her the fires were about three or four
days away if the wind picked up, so she left Canberra the following day and travelled to
Shellharbour to collect her children and nephew. As she was returning to Canberra on the
morning of Saturday 18 January she became concerned about the smoke, which she could see
from Goulburn. She telephoned friends and fellow residents and became very concerned.17
Arriving at the settlement at 3.00 pm, Ms Gregory saw the deserted base camp and a few
residents making preparations. She lived next door to Mrs McGrath and listened for her, but she
heard no sounds from Mrs McGrath or her two small terrier dogs. She noticed that
Mrs McGrath’s garage door was down, which, she said, suggested to her that Mrs McGrath was
not at home. Ms Gregory recalled that Mrs McGrath had left the settlement before the December
2001 fire, and she thought Mrs McGrath had left on this occasion too.18
Ms Christine Trebilco lived at Cottage No. 17 with her partner and two children, aged 5 and
3 years. She had lived at the settlement for about 31 years—all her life. Although she was aware
of the fires she noted in her statement, ‘My father Peter Trebilco worked all his life in ACT
Forests and because of this I knew that fires were generally put out and also I realised how far
away they were … [so] I wouldn’t have to worry’.19
Before 18 January 2003 Ms Trebilco said she had not heard or read any warnings or alerts about
the fires. She said that in December 2001 the police had come and warned residents to prepare,
which she did by packing papers and valuables and having transport and friends on standby to
assist.20 During the morning of 18 January 2003 Ms Trebilco became concerned about the
increasing smoke and arranged for her mother to come to the settlement and collect the children.
A security guard from the base camp gave her advice about leaving or staying if she felt safe to
do so. She told the guard about Mrs McGrath, describing her as an old lady who lived alone and
pointing to Mrs McGrath’s cottage. She said the guard left and walked towards Mrs McGrath’s
property. Ms Trebilco did not see Mrs McGrath on 18 January, nor did she see any emergency
services vehicles or personnel at Mrs McGrath’s property. She said she felt safe because the base
camp was at the settlement.21
Ms Ione Kitson, who lived at the settlement, saw Mrs McGrath shortly before 3.00 pm on
18 January. In her statement she said she saw Mrs McGrath’s car in the driveway and saw
Mrs McGrath chasing one of her dogs. Ms Kitson was watering down her house at the time, and
said she assumed Mrs McGrath was preparing to leave, but she did not speak with her.
Ms Kitson said Mrs McGrath did not appear to be distressed and then added:
A short time later I looked again across at Dolly’s and couldn’t see her vehicle any
longer in the driveway. I assumed she had left the settlement. My daughter Valerie told
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me later that she saw Dolly putting her vehicle back into the garage. I didn’t see any
emergency vehicles or emergency people at Dolly’s house on 18 January 2003.22

Ms Kerry Taylor was Mrs McGrath’s niece and spoke with her by telephone at 2.30 pm on
Saturday 18 January. Ms Taylor said she told Mrs McGrath she had heard the fires were heading
in her direction and advised her to leave. Mrs McGrath replied that she had not heard any
warning announcement on the television stations and had not been told by anyone to evacuate.
Mrs McGrath referred to the firefighters’ camp and said, ‘You’d think they’d tell us if we had to
leave’. Ms Taylor offered to collect Mrs McGrath, but Mrs McGrath refused, saying she would
put a few things into her car and leave.23 Ms Taylor said she was not aware of any preparations
Mrs McGrath made to evacuate, and when she visited the settlement on 22 January 2003 she
found the car, which she had recently sold to Mrs McGrath, burnt out in the garage.24
Mr Roberto Montagnino was employed as a security officer at the firefighters’ camp and was
told at about 1.00 pm on Saturday 18 January that the fire had crossed the Murrumbidgee River,
was in the pine plantation, and was advancing towards the settlement. The NSW Rural Fire
Service was making plans to evacuate the base camp.
At about 2.00 pm Mr Montagnino and a firefighter decided to warn the residents about the
approaching fire and proceeded to do so, emphasising that they did not want to alarm people.
Mr Montagnino recalled going to Cottages 7, 11, 15, 17, 21 and 22 and to Cottage 12, home to
the deaf family. He asked that the message be passed on to people in Cottages 18, 19, 20 and 23.
Mr Montagnino said the message he was conveying was that the base camp was on standby to
evacuate and he recommended that the residents leave, be prepared to leave, or start preparing
their houses and grounds if they wanted to stay.25 He said he was not aware of Cottages 2, 4, 5, 8
and 9 and did not go there.26
At about 2.45 pm Mr Montagnino said it became clear that the base camp was to be evacuated:
I can’t remember whether someone had specifically stated that we were leaving, but at
this stage vehicles were being positioned ready for departure and fire fighters were
gathering some of their fire fighting equipment including jackets. There were still fire
fighters arriving at the base camp. Over the next 15 minutes or so I saw residents from
the settlement talking to various members of the base camp. They had come across to
the base camp and appeared to be seeking information. I remember a large bearded fire
fighter that I think was from Mittagong checking with the cottages and giving advice.
The advice at this stage was for residents to leave as soon as possible. This was
independent advice. There appeared to be some panic from the residents of the cottages.
I remember hearing, amongst other shouting, a crew member or members from the
Mittagong Crew shouting out words to the effect: ‘It’s time to fucking go …’ These
comments appeared to be directed to the residents who were still at their cottages.
About five minutes before we left the base camp, the fire fighting light unit four-wheel
drives put on their flashing lights and sounded their sirens. I then assisted the residents
from Cottage 12 as they were evacuated from the settlement. I remember that they
became separated and ended up leaving in two different vehicles. The base camp was
then evacuated. The base camp left as a convoy, there were several civilian vehicles
including my own among the fire fighting vehicles. We exited out the exit road towards
the east and Cotter Road. I remember seeing the flames on the western side of the
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settlement. As we left the settlement, the forest on the left hand side of the exit road was
on fire and the fire had also come into the settlement in the vicinity of the depot.27

Pathologist Dr Lavinia Hallam performed an autopsy on the body of Mrs McGrath on 20 January
2003. In her report Dr Hallam noted evidence of soot in Mrs McGrath’s mouth and windpipe and
evidence of smoke inhalation, with a carbon monoxide level of 19 per cent saturation. She went
on to say:
However, the exact cause of death in fire victims is notoriously difficult to determine
with confidence, with postulated mechanisms including the effects of
a)

thermal injury with induced neurogenic shock or cardiac arrest,

b)

asphyxia with oxygen starvation with or without inhalation of toxins, e.g. carbon
monoxide, carbon dioxide,

c)

inhalation of hot gasses producing laryngeal spasm or reflex cardiac arrest

d)

natural disease e.g. ischaemic heart disease

e)

other pre mortem trauma.

The presence of carboxyhaemoglobin and/or smoke inhalation imply the deceased was
alive at the time of the fire … In this case there was no evidence of significant pre
mortem disease or evidence of significant pre mortem trauma and therefore the death is
presumably related either to thermal injury or smoke inhalation as discussed above. In
view of these difficulties the cause of death is best recorded as due to the effects of
fire.28

In evidence, Dr Hallam said Mrs McGrath did not have any pre-existing heart condition. In
Dr Hallam’s opinion, therefore, the cause of death was more likely to have been thermal injury
from the direct effect of flames and heat from the fire, with smoke inhalation being a
contributory but lesser factor, but with all these factors stressing the heart and resulting in
cardiac arrest. Dr Hallam added that her conclusion was supported by the evidence that
Mrs McGrath was in the open and caught up directly in the fire, which caused her extensive
burns and contributed to her death.29
The extent of Mrs McGrath’s knowledge about the bushfires before 18 January 2003 is not clear
from the evidence or from the inquiries made by investigating police. It would appear, however,
from the evidence of her niece, Ms Taylor, that at 2.30 pm Mrs McGrath had not heard any
announcement or warning about the possibility of the fires heading towards the settlement.
During her conversation with Ms Taylor, Mrs McGrath made reference to the NSW Rural Fire
Service base camp in the settlement, and it can be assumed that she, like some others who gave
evidence and made statements, felt a sense of security because there was a firefighting force
there. In any event, despite what she had told Ms Taylor, Mrs McGrath appeared to have
believed that if there was any danger, someone—presumably the firefighters in the camp—
would tell the residents to evacuate. This would not have been an unrealistic expectation. There
is evidence from Mr Montagnino that he and another person started to warn residents from about
2.00 pm onwards, although Mr Montagnino did not go to Mrs McGrath’s cottage.

The Canberra Firestorm: Inquests and Inquiry into Four Deaths and Four Fires between 8 and 18 January 2003

187

It would appear that, after Ms Taylor’s telephone call, Mrs McGrath did go outside and might
have been preparing to leave. This was the impression gained by Ms Kitson, who saw her at
about 3.00 pm chasing her dog and also noticed that Mrs McGrath’s car was out on the
driveway. On the other hand, Mr Graham said he thought he saw Mrs McGrath hosing her house
some time shortly after that, and it would appear to have been then that the embers started to fall,
just before the fire front arrived. This is consistent with Mrs McGrath’s body being found
outside her house. Mr Graham seems to have been the last person to see Mrs McGrath alive. It
also seems that the only warning Mrs McGrath received of the approaching fires was at about
2.30 pm, from her niece. What other information she might have heard is not known, but it is
probable that she heard none. It is therefore most probable that she had insufficient information
about the imminent threat of the fires. And, considering the speed with which the fire situation
deteriorated, it is highly probable that Mrs McGrath had insufficient time to make an informed
decision about whether to stay or leave. From what she said to Ms Taylor, it appears that
Mrs McGrath was open to the recommendation that she should leave. But the fact that she had
put her car back into the garage and was outside hosing her house lends strong support to the fact
that Mrs McGrath was waiting to be told what was about to happen and to leave if she was not
well enough prepared to stay. The information Mrs McGrath was waiting for never came to her.
In relation to the manner and cause of Dorothy McGrath’s death, I find as follows:
•

Dorothy McGrath, also known as Dolly McGrath, died between 3.00 pm and 6.00 pm on Saturday
18 January 2003, outside her home, that being Cottage No. 5, Stromlo Forestry Settlement,
RMB 113, Cotter Road, Duffy, in the Australian Capital Territory.

•

The cause of death was thermal injury resulting from the direct effect of flames and heat from a
fire, with smoke inhalation being a contributory but lesser factor, and with all factors causing
cardiac arrest.

•

The fire was a bushfire that had ignited on 8 January 2003 in several locations in the ACT and
nearby in NSW and that entered the Stromlo Forestry Settlement at about 3.00 pm on Saturday
18 January 2003 and destroyed most of the buildings in the settlement, including Mrs McGrath’s
cottage.

8.2

Mrs Alison Mary Tener

Mrs Alison Mary Tener was born on 18 May 1964, and on 18 January 2003 she lived at
9 Burrendong Street, Duffy. Her husband was living at the Richmond RAAF base on a term
posting, and their three children were staying with grandparents in Coffs Harbour.30 Fire officer
Mr Wayne Stevens found Mrs Tener’s badly burnt body on Sunday 19 January at about 1.00 pm,
in the bathroom of her home. Her legs were bent to fit inside the bath, and her arms were bent up
in front of her face. Three towels were underneath her body, and another was in her hand. The
towels were damp, and the bath was plugged and contained a small amount of water. There was
a large amount of debris in the bath—glass, gyprock, tiles, and so on. The house was destroyed.31
Mrs Tener’s car was found in the centre of the carport; it had sustained minor heat damage to the
plastic bumper bar at the front and the driver’s side mirror. A small fire extinguisher was lying
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on the ground a short distance from the driver’s side. The boot of the car contained personal
items, including photo albums.32
Investigating police spoke with Mrs Helen Craven, who lived at 5 Burrendong Street, two houses
away from Mrs Tener. Mr David Craven had suggested to his wife that she go to see Mrs Tener
and ask her if she needed any help. Mr Craven told police this was about 2.00 pm on Saturday
18 January. Mrs Craven visited Mrs Tener and found her getting ready to go to work and sorting
through photographs.33 She invited Mrs Tener to accompany her to the Craven’s home, but
Mrs Tener refused. Mrs Craven told her husband, ‘Alison’s OK. She’s not panicking or
anything. She’s concerned like everybody is. But she says she’s OK and she’s getting some
things together—photos and some other things—just in case there’s any need to take them out of
the house’.34 Mr and Mrs Craven had this conversation just as Mr Craven saw the first signs of
the firestorm approaching.
Mrs Amanda Taylor lived at 11 Burrendong Street, Duffy, on 18 January 2003, next door to
Mrs Tener. She told police she was at home with her three small children that afternoon and
started to feel uneasy; she telephoned her husband, who was at work, to ask if he had heard
anything on the radio.35 Mr Taylor told his wife he would come home, but she told him she
would be fine. He then told her that if she was worried she should take the children and leave.
Mrs Taylor said she told her husband that if there was a problem or if the fires were coming
closer someone would let them know. She said this conversation occurred at about 1.30 pm.
A short time later, however, Mrs Taylor decided to leave. She took some clothes for the family
and went outside, where her neighbour, Mr Lester Southwell, who lived at 13 Burrendong Street,
spoke to her and asked if she had hoses connected.36 Mrs Taylor told Mr Southwell she and the
children were leaving. She then saw Mrs Tener standing on her house’s side deck, which faced
Mrs Taylor’s house. Mrs Taylor knew Mrs Tener was alone and said to her, ‘Alison, are you
okay?’ Mrs Tener said she was a little frightened.37 Mrs Taylor told Mrs Tener she and the
children were leaving but that Mr Southwell was still there. She recalls closing the boot of her
car, walking to the driver’s side door, and noticing that Mrs Tener was no longer on the deck.
Mrs Taylor said she did not think Mrs Tener seemed panicked, but she wanted her to know that
Mr Southwell was there. Mrs Taylor then drove out of Burrendong Street into Somerset Street,
noticing that the wind had picked up and the smoke was thicker. She turned on the headlights
and heard a message on the radio saying that no evacuations had begun but centres had been set
up at Phillip and Ginninderra Colleges. Mrs Taylor said:
They kept playing this warning message that people should go back to their homes and
water down their homes, close all their windows and doors, fill their bathtubs, dampen
towels, put them in—along—any crevices, so smoke couldn’t get into the house. If you
were able to go outside, water down, wet down, the sides of your house.38

On 19 January 2003 police spoke with Mrs Vlasta Dahl, who lived at 103 Warragamba Avenue,
Duffy, backing on to Mrs Tener’s property so that they had a common rear fence. Mrs Dahl said
that at about 2.00 pm on 18 January she was in her back yard watering down her house and
gutters, and she saw Mrs Tener at an upstairs window, closing the windows and blinds.39 She
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said Mrs Tener did not appear distressed and they did not speak to each other.40 Mrs Dhal said
she had been alone, and she left at about 3.00 pm when sparks started to fly.
Mrs Tener’s husband, Mr David Tener, told police he was at the RAAF base in Richmond on
Saturday 18 January 2003 and knew nothing about the fires until he received a telephone call
from a friend in Canberra at about 4.00 or 5.00 pm, offering Mrs Tener accommodation if she
needed it. Mr Tener then saw television images of the fires in Duffy and became alarmed.41 He
tried several times to contact his wife on the home phone and her mobile phone, without success.
He left Richmond to travel to Canberra, arriving at about 1.00 am on Sunday at the home of
friends with whom Mrs Tener had dined the previous Friday evening. Mr Tener then tried to find
his wife: he visited the evacuation centre in Narrabundah and made telephone calls to the
hospitals, the Red Cross, other evacuation centres and the police; he then drove to Duffy but was
told by police at a roadblock that his house was no longer standing.42 Mr Tener left, continued
his search and returned the next morning to the roadblock, which was at the intersection of
Hindmarsh and Streeton Drives. Having asked the police, he was allowed to drive to his house to
see if his wife’s car was there. Mr Tener found what remained of his house and Mrs Tener’s
damaged car. He spoke to some neighbours, who told him they had seen his wife shortly before
the fires arrived. He then spoke with some firefighters, who started to look through the rubble of
the house. Mr Tener said that shortly after he knew they had found his wife’s body.43 He had last
spoken with his wife at about lunch time on Friday 17 January.44
Dr Lavinia Hallam performed an autopsy on the body of Mrs Tener on 22 January 2003 and
reported as follows:
The blood was analysed and no drugs were detected. Carboxyhaemoglobin was
detected at a concentrate of 58% saturation of blood. Carboxyhaemoglobin is produced
from inhalation of carbon monoxide produced from the incomplete combustion of
organic fuels. Levels that exceed 50% are considered life threatening. This 38 year old
woman was a casualty of the Canberra bushfire on January 18th 2003. Her body was
found severely burnt in the tub in her house in Duffy. At autopsy the findings were
those of a severely burnt body but it was not possible to conclusively determine
whether the burns were pre or post mortem. However there was both gross and
histological evidence of smoke inhalation with carbon monoxide levels of 58%
carboxyhaemoglobin and it is more likely the cause of death was due to smoke
inhalation rather than burning in this case.45

In her evidence during the inquest Dr Hallam confirmed her opinion that, because of the
carboxyhaemoglobin level, it is most probable that Mrs Tener died from smoke inhalation, and
she believed Mrs Tener’s burns were probably sustained after death.46
There is no evidence about what, if any, information Mrs Tener had about the fires before
18 January 2003. None of the neighbours to whom police spoke and who made statements gave
Mrs Tener information about what preparations she should make. Mrs Craven told police
Mrs Tener was looking through photographs when she visited her at about 2.00 pm, but she
(Mrs Tener) did not appear to be panicking. It appears, though, that Mrs Tener was preparing to
leave. She told Mrs Craven she was putting things together just in case, and police found
personal items and photograph albums in the boot of her car, which was in the carport. On the
other hand, Mrs Tener spoke with Mrs Taylor perhaps shortly after Mrs Craven visited and told
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her she was a little frightened, although she did not say or indicate that she, like Mrs Taylor, was
about to leave. This suggests that, at that time, Mrs Tener had not yet decided whether she
should stay or leave her home.
Mrs Dahl saw Mrs Tener closing windows and blinds, however, and there is evidence that at
some stage Mrs Tener filled the bath with water. These actions on Mrs Tener’s part suggest that
some time after Mrs Taylor had left with her children—which was about when the first Standard
Emergency Warning Signal was being issued—Mrs Tener had abandoned any plans to leave and
had decided to stay. It could appear from the evidence of her actions that Mrs Tener followed the
instructions that were issued with the SEWS: she filled the bath, soaked towels and closed
windows. The message also was urging residents in suburbs ‘on alert’ to return to their homes
and said ‘no evacuations’ were taking place. It could also appear that Mrs Tener misunderstood
the purpose of the message about filling the bath and soaking the towels and did seek refuge in
the bath, covering herself with wet towels when the fire invaded her house. This would be
consistent with the fact that, unlike later messages, the SEWS messages on 18 January 2003 did
not explain why the bath should be filled with water, and some people might have misunderstood
the purpose.
On the evidence before me, I am satisfied on the balance of probabilities that the Canberra
community was not adequately warned and was not warned in a timely manner of the danger of
the approaching fires. I am also satisfied that the SEWS messages were issued too late, and were
inadequate, even misleading, in their content. In order to find, however, that the absence of
appropriate and timely warnings and particularly the late issue of the SEWS—with its cryptic
message about filling baths and its instruction to return to houses at the height of a firestorm—
were each a cause of the death of Mrs Tener, I must consider and apply the relevant law.
Additionally, and at the outset, I must be satisfied that, on the balance of probabilities and on the
evidence, Mrs Tener was listening to the radio on the afternoon of Saturday 18 January 2003,
that she heard the SEWS messages, that she responded to the directions, that she misunderstood
the purpose of the instruction to fill the bath with water and, finally, that as a consequence of all
of these things she put herself into the bath, where she died. This might have been the case, but
the evidence before me is insufficient to allow me to be satisfied to the requisite legal standard.
In relation to the manner and cause of Alison Mary Tener’s death, I find as follows:
•

Alison Mary Tener died not long after 3.00 pm on the afternoon of Saturday 18 January 2003,
inside the bathroom of her home at 9 Burrendong Street, Duffy, in the Australian Capital Territory.

•

The cause of death was smoke inhalation and the effects of a fire that destroyed Mrs Tener’s
home.

•

The fire was a bushfire that had ignited on 8 January 2003 in several locations in the ACT and
nearby in NSW and that entered the suburb of Duffy at about 3.15 pm on 18 January 2003.
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8.3

Mr Peter Brabazon Brooke

Mr Peter Brabazon Brooke was born on 2 February 1929; on 18 January 2003 he lived at
40 Tullaroop Street, Duffy, with his wife Beverley and their son Garry. Mr Brooke’s body was
found on the ground outside the north-western corner of his house, which had been destroyed by
fire.47 Ms Cherrone Ellis, a forensic investigator employed by the Australian Federal Police,
examined the scene and reported:
It is my opinion that Mr Peter Brooke was situated on the roof of his premises
attempting to protect his house from the approaching bushfire using a garden hose. The
deceased has died whilst on the roof, and either before the roof has collapsed or during
the roof collapse Mr Brooke’s body has fallen onto the pathway adjacent to the western
end of the residence.
I came to my opinion based on the following facts:
•

a ladder was located in the front yard that appeared to have been used to gain
access to the roof of the premise prior to the collapse;

•

lines of unburnt vegetation on the front lawn of the residence suggest that someone
was possibly moving and using the garden hose whilst the front lawn was already
burning;

•

a section of garden hose was located underneath the deceased and was heavily
charred apart from a small area which would be consistent with being protected by
a hand gripping that area of hose …

Ms Ellis also noted other factors related to the burn injuries sustained to Mr Brooke’s body.48
Police conducted an interview with Mr Brooke’s son Garry, producing a taped record of
conversation. Mr Garry Brooke said the last time he can clearly remember seeing his father was
in the back yard of the house as he (Mr Garry Brooke) was trying to hose out embers that had
fallen into the yard and were burning near a shed. He said he saw his parents packing things into
the boot of their car and realised they were planning to evacuate the property. He went to his car
and backed it down the driveway. He recalled stopping when he noticed fire in his neighbour’s
garden bed; he tried, to no avail, to put the fire out with a hose. He returned to his car, reversed it
onto the street, and waited for his parents’ car but could not see it. He got out of his car to look
for his parents and saw their car nearby with his mother in the driver’s seat. Mr Garry Brooke
asked his mother where his father was, and she replied that he had gone back to the house to look
for him. Mrs Brooke had not driven a car for some years but, after some instruction from her son,
managed to drive, very slowly, followed by Mr Garry Brooke as flames were crossing the
streets. Both Mrs Brooke and Mr Garry Brooke kept looking for Mr Peter Brooke as they drove
out of the suburb. At one point Mr Garry Brooke stopped on Hindmarsh Drive and ran to tell
police parked there that his father was missing somewhere in Tullaroop Street. He and his
mother then proceeded to Cooleman Court in Weston because they did not know where else to
go. Later, after ringing 000 emergency, they were told to go to the evacuation centre at Phillip
College; they drove there.49
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Mr Garry Brooke said that earlier on Saturday afternoon he and his father had been preparing the
house—checking that the gutters were clear, plugging the downpipes, and filling the gutters with
water. He thought they did this at about 3.00 pm, not long before he and his mother evacuated.50
Mr Garry Brooke also said that just before this time he and his parents had spoken with their
neighbour Ms Trish Fryer, who told them she had spoken to either some police officers or some
firefighters who had driven up Eucumbene Drive and asked them what was happening with the
fire. He said Ms Fryer was told the fire was 10 kilometres away, so Mr Garry Brooke took that to
mean it was reasonably safe. Nevertheless, Mr Brooke and his father decided to start their
preparations.51
Mrs Brooke confirmed that she and her husband had reversed down the driveway of the house
after suggesting to their son that he drive his car to a safe place. Mrs Brooke asked her husband
where Garry was and her husband told her he was going to look for him and got out of the car.
She did not see where he had gone.52
Dr Lavinia Hallam performed an autopsy on the body of Mr Brooke on 22 January 2003. She
reported as follows:
This 73 year old man was found deceased outside of his burnt residence in the
aftermath of the Canberra bushfire on 18th January 2003. He had a history of
hypertension and heart disease. There were no suspicious circumstances arising from
the police investigations.
At autopsy the body was badly burnt. There was evidence of smoke inhalation with soot
in the mouth and airways and carboxyhaemoglobin level of 15% in the liver sample
sent for toxicology. There was also evidence of ischaemic heart disease.

As with her report on the death of Mrs McGrath, Dr Hallam commented that the exact cause of
death in fire victims can be difficult to determine with confidence. She noted, however, in her
report:
In this case there was also evidence of significant pre mortem disease with significant
ischaemic heart disease and the stress of the situation may have induced a cardiac
arrhythmia and arrest. There is no evidence of significant pre mortem trauma. In view
of these difficulties the cause of death is best recorded as due to the effects of fire.53

During her evidence Dr Hallam elaborated on the opinion she expressed in her report about the
cause of Mr Brooke’s death:
I found that Mr Brooke had significant pre-mortem natural disease in the form of
coronary heart disease and ischaemic heart disease. Certainly you could postulate this
could be aggravated by the stress and the smoke inhalation. As a result, he may well
have suffered a cardiac arrest, which is a well-known complication of ischaemic heart
disease and coronary artery disease. From what I heard this morning [in evidence at the
inquest] the investigations suggest that the deceased was on the roof. I think it is
conceivable that he had a cardiac arrest—a heart attack on the roof. He may have
collapsed there and that perhaps is the reason why the body was burnt on the right side.
Maybe he was lying on that side, the fuel was underneath him and therefore the burns
would then, therefore, be post-mortem. It would be very difficult to be sure that he
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hadn’t received some burns pre-mortem. But he is an excellent candidate for suffering
heart attack in these circumstances.54

On the evidence, it is not possible to conclude that after Mr Peter Brooke got out of his car he
did go in search of his son. It does appear, however, that he told his wife to drive away, then
returned to the house and tried to defend it against the fire. Constable Reece Strachan, who
attended the premises on the afternoon of Sunday 19 January 2003, saw a hose connected to the
outside tap at the north-eastern corner of the house and noticed that the tap was in the ‘on’
position. He also saw a ladder in a standing position at that corner, leaning against some burnt
shrubs, and a green-coloured fabric hat on the ground. A pair of safety goggles was found on the
ground near Mr Brooke’s body.55
Ms Ellis reported that a section of the garden hose was found underneath Mr Brooke’s body; it
was heavily charred except for a small part, which she considered consistent with the hose being
held by Mr Brooke. She also concluded from her investigations that Mr Brooke was on the roof
of the house and fell to the ground. Headphones from a radio were found around Mr Brooke’s
neck; Mr Garry Brooke said his father had been wearing headphones that day, listening to the
radio.56 This would be consistent with Mr Peter Brooke listening to information about how to
defend his house. Consequently, it appears that, having decided to evacuate, he changed his
mind, remained at the house in an effort to save it from the fire, and lost his life in the attempt.
In relation to the manner and cause of Peter Brabazon Brooke’s death I find as follows:
•

Peter Brabazon Brooke died not long after 3.00 pm on Saturday 18 January 2003, outside his
home at 40 Tullaroop Street, Duffy, in the Australian Capital Territory.

•

The cause of death was cardiac arrest suffered as a result of stress caused by the effects of a fire
he was attempting to fight from the roof of his home, which was destroyed.

•

The fire was a bushfire that had ignited on 8 January 2003 in several locations in the ACT and
nearby in NSW and that entered the suburb of Duffy at about 3.15 pm on 18 January 2003.

8.4

Mr Douglas John Fraser

Mr Douglas John Fraser was born on 22 December 1942; on 18 January 2003 he lived at
23 Burrendong Street, Duffy, with his wife, Mrs Ann Fraser. Mr Fraser’s body was found lying
on the back porch of his home. He had been wearing a polo shirt, shorts and running shoes at the
time of his death.57 Mr Fraser was lying on his left-hand side, and his body—particularly his
face—was covered in soot.
A garden hose was found near Mr Fraser, and a ladder was found leaning up against the house,
behind the rear porch. In that position, the ladder would have allowed access to the roof of the
premises.58
Constable Chris Burgess, who attended the scene at about 7.00 pm on Saturday 18 January,
observed that the right and rear perimeter fences of the property had been destroyed by fire, as
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had a shed at the rear. He saw evidence of a grass fire in the rear yard, with blackened and
charred grass near the clothes line, which was about 10 metres from both the back fence and the
house. The house had not been destroyed by fire, but other houses in the immediate vicinity had
been destroyed or damaged.59
On 24 January 2003 investigating police spoke with Mr Brian Corrigan, who lived at
12 Burrendong Street. He said that, because he was concerned about the fires on Saturday
18 January, he walked to the intersection of Eucumbene Drive and Warragamba Avenue in
Duffy at about 2.30 pm. On his way home he stopped and spoke with Mr Fraser. Mr Corrigan
recounted their conversation:
Basically, we talked about the fire. I had concerns about the colour of the smoke and
the density. Although we couldn’t see flames, it was beyond any experience that I had
ever had. I was concerned about that. Doug thought that the fire would be stopped at the
Cotter Road or at worst Eucumbene Drive so he was quite complacent. He was happy to
stay there and watch the fire. But at that stage I don’t think that he sensed any major
risk or any danger … he was very complacent. Very calm and relaxed.60

Mr Ronald Jungwirth lived next door to Mr Fraser, at 21 Burrendong Street. His family left the
house at about 3.00 pm, but he remained behind to dampen around his house and grounds; he
saw Mr Fraser between 4.00 pm and 4.30 pm, doing the same on his property.61 He called out to
Mr Fraser at one point but received no reply.62 Mr Jungwirth said that after a short time he went
to the front of his property and fought fires around his house. While he was there another
neighbour, Mr Peter Boehm, called out to him, asking for help because someone needed medical
attention. Mr Jungwirth went to Mr Fraser’s property and saw him lying on the back steps.
Mr Boehm told police he was mopping up at the front of his house after the fires had passed and
clearing trees and debris off the road so that emergency vehicles could pass unimpeded. He
decided to check on Mr Fraser; after there was no response to his knock on the front door of
Mr Fraser’s house, he went to the back yard and found Mr Fraser lying on the patio. He called to
Mr Fraser and checked his pulse and for any signs of life but could find none. He then contacted
Mr Jungwirth and Dr Peter Manns.63
Dr Manns lived at 16 Burrendong Street, Duffy. He said he last saw Mr Fraser at about 3.30 pm
to 4.00 pm on Saturday 18 January, hosing down around the front of his house. Dr Manns said it
appeared to him that the fires on Mr Fraser’s property were small, under control and not
threatening the house. Later, when he was alerted by Mr Boehm and Mr Jungwirth, he went to
Mr Fraser’s property, where he saw Mr Fraser lying on the back porch.64 He confirmed that
Mr Fraser was dead and pronounced life extinct at 6.15 pm.
Police spoke with Mrs Fraser, who said she last saw her husband at 6.30 am on Saturday
18 January as she left for work. She said she tried unsuccessfully to contact him by telephone at
about 3.00 pm that afternoon and could not reach her home because she was stopped by a police
roadblock. She continued trying to contact her husband throughout the afternoon and evening
until police informed her of his death.65
Dr Lavinia Hallam performed an autopsy on the body of Mr Fraser on 20 January 2003. She
noted that he had sustained an injury caused by a blunt object to his forehead and eye but there
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was no underlying fracture of the skull or injury to the brain. Dr Hallam concluded that the
injury might have been incurred as the result of a fall or a falling object. Although it might have
caused Mr Fraser to lose consciousness, the injury was not considered severe enough to be the
primary cause of death. Dr Hallam also reported:
The larynx and trachea were reddened possibly related to inhalation of hot gases and
grossly there was some soot in the airways. There was no carboxyhaemoglobin on
blood analysis. However there was pulmonary congestion, oedema and widespread intra
alveolar haemorrhage on histological examination and inhalation of smoke or hot gases
would seem the most likely cause of death. In the absence of significant
carboxyhaemoglobin levels, and therefore evidence of carbon monoxide toxicity, the
possibility of asphyxia, and oxygen starvation or carbon dioxide poisoning, or other
toxic or super heated gas inhalation needs to be considered but would be difficult to
prove.

She concluded that the death was most probably caused by smoke inhalation but noted in her
report that this would be difficult to prove. She reported, ‘In my opinion the cause of death was
due to the effects of fire’.66
In evidence, Dr Hallam confirmed her opinion that Mr Fraser died of an inhalation injury. She
said the soot in the mouth and windpipe, the reddened mucosa and the congestion and
haemorrhage in the lungs were evidence of inhalation injury, together with the absence of any
carbon monoxide in the blood and no significant pre-mortem disease.67
Inquiries and the evidence did not reveal how much Mr Fraser knew about the fires before
18 January 2003 or how much he knew about how to prepare his property, and himself, for a
fire. He was not dressed appropriately for the situation. It would appear that he was calm, relaxed
and complacent and believed, as evidenced by his demeanour and his comments to Mr Corrigan,
the fire would be stopped at the Cotter Road or, at worst, Eucumbene Drive. But despite this
belief, or perhaps hope, it seems from the evidence of Mr Jungwirth and Dr Manns that
Mr Fraser was taking some action, hosing down the grounds of his property and fences, and was
therefore preparing and trying to save his home. There was no evidence of significant fire
activity at Mr Fraser’s property, so it would appear he was successful in putting out the fires that
did ignite on his grounds and his fences. It is not clear how he sustained the injury to his
forehead or whether it caused him to lose consciousness. It is, however, unlikely that this injury
caused his death.
In relation to the manner and cause of Douglas John Fraser’s death I find as follows:
•

Douglas John Fraser died between 3.30 pm and 6.15 pm on Saturday 18 January 2003, on the
rear verandah of his home at 23 Burrendong Street, Duffy, in the Australian Capital Territory.

•

The cause of death was the effects of fire and an injury to the lungs caused by inhalation of smoke
and hot gases from a fire Mr Fraser was fighting in the grounds of his property.

•

The fire was a bushfire that had ignited on 8 January 2003 in several locations in the ACT and
nearby in NSW and that entered the suburb of Duffy at about 3.15 pm on 18 January 2003.
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9

Administration of justice

Section 57(3) of the ACT Coroners Act 1997 provides, ‘A coroner may make recommendations
to the Attorney-General on any matter connected with an inquest or inquiry, including matters
relating to public health or safety or the administration of justice’.
During the inquest and inquiry there arose a number of matters relating to the administration of
justice that I consider warrant the making of recommendations to the Attorney-General.
Section 9.1 sets the context.

9.1

Judicial independence and the separation of powers

In October 2004 the ACT Government—in its own right and by funding some of its current and
former employees—initiated in the ACT Supreme Court litigation (the ‘second government
litigation’) that, if successful, would have had the effect of preventing me from completing the
inquest and inquiry. The litigation was unsuccessful.1
In the 2005 Supreme Court judgment arising from this litigation, their Honours unanimously
referred to:
… what appears to be an increasing tendency for the boundaries between the courts and
the executive to become blurred. Courts are not, of course, part of the public service.
The courts as a group constitute one of the three arms of government, the others being
the legislature and the executive. The role of the courts is to see that justice is done
according to the law, and that frequently requires them to stand between the citizen and
the other arms of government. Public confidence in the ability of courts to dispense
justice in a fair and impartial manner is largely dependent upon continuing recognition
of their independence. There are obvious indications of such independence, including
the fact that jurisdiction must be exercised according to law rather than government
policy, and that judges and magistrates generally enjoy guaranteed tenure of office. On
the other hand, there are some grounds for concern that, at least at an administrative
level, courts in some jurisdictions may be seen as mere sub-branches of a public service
department. The treatment of courts in that manner may be administratively convenient
but, as the former Chief Justice of Victoria has recently warned, any perception that
courts are part of the executive will be inconsistent with due recognition of their
fundamental role and underlying independence … We recognise that some who are
more familiar with the culture and ethos of the public service … may think that, so long
as their essential independence is in fact maintained, some risk of confusion is a small
price to pay for assumed gains in administrative efficiency. However, such views
reflect a failure to understand the fundamental importance of maintaining public
confidence in the independence of the judiciary, and hence in their capacity to decide
any dispute fairly and impartially, even if that means standing between the individual
and the state … It is for this reason that the administration of courts is in many
instances now independent of the Executive Government (see eg Courts Administration
Act 1993 (SA)).2
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A few months earlier, in the High Court judgment in Fingleton v The Queen, the Chief Justice of
Australia had said:
In recent years, the Supreme Court of Canada, and the Constitutional Court of South
Africa, have found it necessary to examine the theoretical foundations of judicial
independence for the purpose of considering whether arrangements in relation to
particular courts satisfied the minimum requirements of that concept. In that context
reference was made to ‘matters of administration bearing directly on the exercise of
[the] judicial function’. The adjudicative function of a court, considered as an
institution, was seen as comprehending matters such as the assignment of judges,
sittings of the court and court lists, as well as related matters of allocation of courtrooms and direction of the administrative staff engaged in carrying out that function.
Judicial control over such matters was seen as an essential or minimum requirement for
institutional independence. The distinction between adjudicative and administrative
functions drawn in the context of discussions of judicial independence is not clear cut.3

Among the Canadian cases referred to by the Chief Justice was Valente v The Queen4, which was
concerned with interpretation of s. 11(d) of the Canadian Charter of Rights and Freedoms. The
case involved extensive consideration of judicial independence and administrative autonomy
and, when dealing with the essentials of institutional independence for the purposes of the
Charter, it was said that those essentials ‘may be summed up as judicial control over the
administrative decisions that bear directly and immediately on the exercise of the judicial
function’.5
The Constitutional Court of South Africa has referred with approval to Valente and Genereux,
describing them as ‘instructive on what constitutes an independent and impartial court’.6
The blurring of boundaries between the courts and the executive to which their Honours Higgins
CJ, Crispin P and Bennett J referred in the Supreme Court of the ACT7 had previously been
referred to with concern by a former Judge of Appeal, the Hon. JD Phillips, during a farewell
sitting in the Banco Court of the Supreme Court of Victoria on 17 March 2005, on the occasion
of his Honour’s pending retirement from the Bench. In reply to speeches made by the Victorian
Solicitor-General, the Chairman of the Victorian Bar and the President of the Law Institute of
Victoria, his Honour expressed concern about the blurring of essential distinctions between the
court and other arms of government. Among other things, he said, ‘within the Department of
Justice this Court is now identified and dealt with … as “Business Unit 19” within a section
labelled “Courts and Tribunals”, a section which indiscriminately includes all three tiers of the
court structure and VCAT [the Victorian Civil and Administrative Tribunal]’.8 He went on to
express concern that the judges’ computers are part of the departmental network and potentially
accessible by departmental officers.9 He later said:
Nobody is suggesting that the Executive would ever seek to influence a judge’s
decision directly, otherwise than by argument in open court, but what has been
happening is more insidious. What is evolving is a perception of the Court as some sort
of unit or functionary within the Department of Justice, a perception which is
inconsistent with this Court’s fundamental role and underlying independence.10

The same situation applies in the ACT with the Courts’ computer system being part of the
Department’s network. Further, as recently as November 2006, the Department has notified the

200

The Canberra Firestorm: Inquests and Inquiry into Four Deaths and Four Fires between 8 and 18 January 2003

Courts that delivery of Court mail, including mail addressed to judicial officers, will in future be
delayed because it will be opened by departmental staff.
With this commentary from the highest levels of the judiciary in Australia, Canada and South
Africa on what constitutes a proper separation of powers and the independence of the judiciary—
as well as the observation by the ACT Supreme Court, that there is an increasing tendency for
the boundaries between the courts and the executive to become blurred11—I move on to matters
connected with the inquest and inquiry that, in my opinion, warrant change.

9.2

Coroners’ power to appoint investigators

The Legislative Assembly appropriates no moneys to any of the courts of the ACT. All staff
employed in the courts are ACT public servants employed by the Department of Justice and
Community Safety. In short, all financial and human resources in the ACT courts—including the
ACT Courts Administrator and staff employed in the chambers of the judicial officers—are
provided by the Department of Justice and Community Safety, which, subject only to
compliance with the applicable legislation and ACT government protocols, guidelines and rules,
has the discretion to grant resources to or withhold resources from the courts and thereby affect
the operations of those courts.12
During my first inspection of the fire-damaged areas of Canberra on Sunday 19 January 2003
I formed the preliminary opinion—because of the deaths of a number of people and the extensive
damage—that I would be assisted in the investigation of matters relating to the inquest and
inquiry if I were to appoint a number of investigators pursuant to s. 59 of the Coroners Act 1997.
My initial intention was to engage Mr Phil Cheney, Senior Principal Research Scientist at
CSIRO, and Mr Trevor Roche, formerly Chief Officer of the Victorian Country Fire Authority.
Shortly afterwards, I orally asked the then Courts Administrator, Mr Bruce Kelly, to take the
necessary action to gain the services of Mr Cheney and Mr Roche as investigators to assist me.
Because the court had no appropriated funds on which to draw for this purpose—or, in fact, for
any other purpose—Mr Kelly set about engaging Mr Cheney and Mr Roche by following the
procedures required by the ACT Government for engaging consultants and other people to
provide services to the government. I did not become aware of the detailed administrative
processes followed (quite properly) by Mr Kelly and other public servants until the ACT
Government, in its own right and by funding some of its current and former employees, initiated
litigation (the ‘first government litigation’) in August and September 2004 in the ACT Supreme
Court, seeking access to a range of documents.13 The matter arose again when the ACT
Government unsuccessfully sought to use this against me as one of the grounds on which it
relied when seeking to prevent me from completing the inquest and inquiry.14
It would appear that in both the first government litigation and the second no counsel made
reference to provisions of the ACT’s Legislation Act 2001.
I refer to this legislation because when I asked Mr Kelly to engage Mr Cheney and Mr Roche
I believed it was not necessary for me to personally sign the instruments of appointment (for the
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purposes of s. 59(1) of the ACT Coroners Act 1997) since the Legislation Act applies to all ACT
Acts (by virtue of s. 4). There is nothing in the Coroners Act or the Legislation Act that
explicitly or by implication requires the personal signature of a coroner.
Section 14 of the Legislation Act states that an ‘instrument is any writing or other document’—
with ‘document’ being separately defined in several ways, one of which is anything on which
there is writing. Section 139 provides that the interpretation that would best achieve the purposes
of the Act is to be preferred above any other interpretation (see also s. 138), and s. 196 gives
additional powers to an ‘entity’—defined as a person occupying a position—to carry out a
function under a provision of a law in a convenient way; that is, for the present purpose, a
coroner engaging investigators.
These provisions formed the basis of my belief that the method of engaging Mr Cheney and
Mr Roche satisfied the requirements of s. 59 of the Coroners Act.
Nevertheless, despite the fact that there was no apparent consideration of the Legislation Act in
either the first or the second government litigation, I am obliged to follow Whitlam J’s finding in
the first litigation, to the effect that neither Mr Cheney nor Mr Roche was appointed as an
investigator.15
To avoid a recurrence of such a situation in future inquests or inquiries, and in pursuit of
improved administration of justice, I later make a number of recommendations pertaining to this
situation—and to other situations that arose during the inquest and inquiry, as described in the
following sections.

9.3

The ACT Government Solicitor

Another situation that arose during the inquest and inquiry relates to the office of the ACT
Government Solicitor. Before the ACT became self-governing16 it was customary for the
Australian Government Solicitor to provide legal and related services to the legislative, executive
and judicial arms of government.17 In due course, following self-government, the ACT’s
Government Solicitor Act 1989 established for the ACT a Government Solicitor as a body
corporate.18 The ACT Government Solicitor then continued the longstanding practice of the
Australian Government Solicitor, providing legal services to each of the three arms of
government. The Government Solicitor Act makes provision for this to occur.19
When the ACT Government initiated the second litigation against me in October 2004 the ACT
Government Solicitor neither offered nor provided legal services to me, despite the fact that the
relevant legislation permits the provision of such services.20 Nor did the ACT Government
Solicitor file a submitting appearance for me in the Supreme Court in the first litigation.21 The
ACT Government Solicitor acted solely for the executive on both occasions. In both instances a
representative of the Australian Government Solicitor appeared at the start of proceedings in the
Supreme Court to state that I would submit to such orders as the Supreme Court might make.22
I did not contest the matters raised in either case because I felt myself prevented from doing so as
a result of the High Court decision in Hardiman’s case.23
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I mention this incident as a further illustration of the consequences that flow from the
Magistrates Court having no financial or human resources in its own right but instead being
dependent on the executive to exercise its discretion to grant (or withhold) any necessary
resources to the judicial arm of government.

9.4
1

Judicial independence: recommendation
I recommend that the ACT Attorney-General and the ACT Government—in consultation
with the Chief Justice of the ACT and the ACT Chief Magistrate—take legislative action
that would have the effect of funds being directly appropriated annually to the courts,
preferably along the lines of the Commonwealth model as it applies to the High Court of
Australia, the Federal Court of Australia, the Family Court of Australia and the Federal
Magistrates Court. Alternatively, the funds could be appropriated in accordance with the
South Australian model, which has a separate Courts Administration Authority.

Adoption of this recommendation would have the following effects:
•

It would reinforce the separation of the judicial arm of government from the executive arm
of government.

•

It would obviate the blurring of resource allocation that at present occurs between the
Department of Justice and Community Safety and the courts—and the inbuilt conflicts of
interest that can arise with particular resource allocations if the department controls all the
financial, human and other resources provided to the courts.

•

It would enable improvement of the coronial service in the ACT by facilitating the internal
establishment of a specialist Coroners Court–based Office of the Coroner (subject to proper
funding), as in most other Australian jurisdictions.

•

Most importantly, from the perspective of the community at large and its representative
body the Legislative Assembly, the courts’ accountability for the use of resources provided
for the judicial function would be greatly improved.

9.5

The ACT Director of Public Prosecutions

Section 6(d) of the ACT’s Director of Public Prosecutions Act 1990 provides for the Director of
Public Prosecutions to assist a coroner in inquests and inquiries. In this inquest and inquiry the
DPP gave effect to this function by providing a staff member to perform the solicitor function of
instructing counsel assisting the coroner. The DPP appeared as amicus curiae in the first
government litigation24; in the second litigation25 the DPP acted as solicitor instructing the
contradictor.
The DPP’s involvement entailed an allocation of resources in time, staff and money, to the
obvious detriment of the Office of the DPP insofar as those resources would otherwise have been
available for use in pursuit of the DPP’s primary role of prosecuting criminal offences. To a
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lesser or greater degree, this same diversion of resources arises whenever the DPP renders
assistance in coronial inquests and inquiries. Additionally, because the Office of the DPP is an
agency within the executive arm of government, use of DPP resources adds to the blurring of the
essential distinction between the judiciary and the executive—and potentially reinforces the
perception that there is no real distinction between these two arms of government.
No DPP in any other Australian jurisdiction is obliged to assist a coroner in inquests and
inquiries. Such assistance is also unnecessary: s. 39 of the ACT’s Coroners Act 1997 makes
provision for a coroner to appoint a legal practitioner to assist in an inquest in relation to a death
(other than a death in custody) or in an inquiry. Further, s. 72 of the Coroners Act makes it
mandatory for a coroner holding an inquest into a death in custody to appoint a legal practitioner
to assist him or her.

9.6

The Director of Public Prosecutions: recommendation

It appears to be an unwarranted imposition on the scarce resources allocated to the Director of
Public Prosecutions (for the primary purpose of prosecuting criminal offences) if those resources
are diverted to coronial inquests and inquiries when alternative arrangements are already
envisaged under the ACT Coroners Act 1997.
2

9.7

I recommend that the ACT’s Director of Public Prosecutions Act 1990 be amended by
repealing s. 6(d) of the Act.

Amendments to the Coroners Act: recommendations

The ACT Coroners Act 1997 should be amended in three ways so as to eliminate, for the benefit
of future inquiries and inquests, a number of difficulties that arose during this inquest and
inquiry.
3

I recommend that s. 59 of the ACT Coroners Act 1997 be amended by deleting the
words ‘by instrument’ in s. 59(1) and by deleting the words ‘by his or her instrument of
appointment’ in s. 59(2)(b).

The amended s. 59 would then reflect the longstanding practice in the Coroners Court; the
section would be consistent with other provisions of the Act, notably s. 39, where no
‘instrument’ is required; and the perceived difficulties that were raised by the Government in the
second litigation would be overcome.
4
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I recommend that s. 47 of the ACT Coroners Act 1997 be expanded to explicitly state
that an inquest and inquiry are not adversarial in nature and are solely inquisitorial, with a
view to establishing the truth.
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Submissions made to the Supreme Court during the course of the second government litigation26
referred to Musumeci v Attorney-General of New South Wales, in which Ipp JA said that a
coronial inquiry ‘is a hybrid process containing both adversarial and inquisitorial elements’.27
This relatively recent reference to ‘a hybrid process’ differs somewhat from many previous
statements on the subject. For example, Underwood J (now CJ) said in R v Matterson; ex parte
Moles, when quoting Lord Lane CJ:
49. Once again it should not be forgotten that an inquest is a fact finding exercise and
not a method of apportioning guilt. The procedures and rules of evidence which are
suitable for one are unsuitable for the other. In an inquest it should never be forgotten
that there are no parties, there is no indictment, there is no prosecution, there is no
defence, there is no trial, simply an attempt to establish fact. It is an inquisitorial
process, a process of investigation quite unlike a trial where the prosecutor accuses and
the accused defends, the judge holding the balance or the ring, whichever metaphor one
chooses to use.28

Earlier, Lord Goth said in R v Attorney-General for Northern Ireland; ex parte Devine, ‘It is not
to be forgotten that a coroner’s inquest is not an adversarial process but an inquisition designed
to ascertain the true facts’.29
Similarly, in a review of the history and role of coroners it was said that the inquisition process
‘is fundamentally a commonsense investigation of the facts to find out the truth …’30 This is
consistent with an earlier view expressed by Nathan J: ‘A Coroner’s powers … are inquisitorial
not curial …’31
Finally, in further support of my recommendation that s. 47 of the Act be amended in the way
proposed, I note that some counsel conducted themselves throughout the inquiry as if they were
engaged in adversarial litigation. I did not find this helpful in seeking the truth.
My third proposed amendment of the Coroners Act relates to the submissions by counsel for the
ACT on the subject of jurisdiction (as discussed in Chapter 1). It was submitted to me that I
could not make any finding on contribution because the provisions dealing with contribution that
were in the Coroners Act 1956 are not repeated in the Coroners Act 1997. The 1956 provisions
read as follows:
56.(1)

A Coroner holding an inquest shall find, if possible— …
(d) the identity of any person who contributed to the death …

(2)

A Coroner holding an inquiry shall find, if possible— …
(c) the identify of any person who contributed to the cause of the fire.32

The explanatory memorandum for the Coroners Bill 1997 (which became the Coroners Act
1997) and the Coroners (Consequential Provisions) Bill 1997 (which became the Coroners
(Consequential Provisions) Act 1997 and repealed the Coroners Act 1956) said:
Clause 52 provides for the findings of a Coroner at an inquest or inquiry. Section 56 of
the Former Act provided for a Coroner’s findings; that provision is rewritten in clause
52 to include findings as to a suspected death and as to a disaster.
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Subclause 52(1) provides that a Coroner holding an inquest shall find, if possible, the
identity of the deceased, when and where the death occurred, the manner and cause of
the death, and, in the case of an inquest into a suspected death, that the person has died.
Subclause 52(2) provides that a Coroner holding an inquiry shall find, if possible, the
cause and origin of the fire or disaster and the circumstances in which the fire or
disaster occurred …33

Earlier in the explanatory memorandum the Coroners Bill 1997 was summarised thus: ‘The Bill,
essentially, replicates the provisions of the Former Act [the Coroners Act 1956] and, as a result
of the review of the Former Act and community consultation, includes a range of new
provisions …’34 In essence, the 1956 Bill was reviewed initially in order to implement those
recommendations of the Royal Commission into Aboriginal Deaths in Custody that were
relevant to the coronial jurisdiction. After community consultation a range of additional powers
were also included.35
The publicly available documents do not make it clear whether the provisions in ss.56.(1)(d) and
56(2)(c) of the 1956 Act were omitted from the 1997 Act deliberately or accidentally. Being
anxious to avoid exceeding the limit of my jurisdiction, I reluctantly accepted counsel for the
ACT’s submission that I am no longer entitled to deal with ‘contribution’; I therefore refrain
from identifying any person who contributed to any of the four deaths and, similarly, I do not
identify any person who contributed to the fires.
The provisions in ss. 56(1)(d) and 56(2)(c) of the 1956 Act served a useful purpose for a long
time.
5

9.8
6

I recommend that the ACT Government consider amending the Coroners Act 1997 to
include what were ss. 56(1)(d) and 56(2)(c) of the 1956 Coroners Act.

Coronial jurisdiction: recommendation
I recommend that the ACT Government commission a review of coroners’ jurisdiction in
order to determine whether that jurisdiction ought to be limited or expanded and, if so, to
what extent.

The transcript relating to the second government litigation shows there was considerable
discussion about the extent of the jurisdiction being exercised during this inquest and inquiry.
Their Honours—Higgins CJ, Crispin P and Bennett J—dealt with this at some length in their
judgment36, saying, among other things:
•

‘A coroner is not free to enlarge his or her own jurisdiction by the adoption of terms of
reference …’37

•

‘There seems to have been at least some confusion as to the extent of jurisdiction conferred
upon the first respondent [the coroner] …’38
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•

‘It [the legislation] does not provide a general mechanism for an open-ended inquiry into the
merits of government policy, the performance of government agencies or private
institutions, or the conduct of individuals, even if apparently related in some way to the
circumstances in which the death or fire occurred.’39

•

‘Section 18(1) does not authorise the coroner to conduct a wide-ranging inquiry akin to that
of a Royal Commission …’40

•

‘We should, perhaps, mention that it was suggested in argument that other coroners had,
from time to time, conducted inquests or inquiries that ranged far beyond issues relating to
the manner and cause of a death or the cause and origin of a fire. However … even if the
relevant provisions of the Act have previously been overlooked, they nonetheless impose
legal constraints on the jurisdiction that may be exercised by coroners in this Territory. The
position may be different in other jurisdictions where the comparable provisions confer
broader powers.’41

My recommendation that the question of jurisdiction be reviewed is made in the context of the
constraints placed on me as a result of the comments just quoted and others made by their
Honours.
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10 Findings and
recommendations
10.1 Findings
10.1.1

The deaths

Section 52(1) of the ACT Coroners Act 1997 requires me to find, if possible, the identity of the
deceased persons, when and where they died, and the manner and cause of their deaths.
In Chapter 8 these statutory requirements are met in respect of each of the four deceased persons.

10.1.2

The circumstances in which the fires occurred

Section 52(2)(b) of the ACT Coroners Act 1997 requires me to find, if possible, the
circumstances in which the fires occurred.
There were four initial fires—McIntyres Hut, Bendora, Stockyard Spur and Mount Gingera.
They all began on 8 January 2003 and ultimately resulted in a catastrophic firestorm that struck
rural and urban areas of the Australian Capital Territory on 18 January 2003.
In Chapters 4, 5, 6 and 7 I meet this statutory requirement by describing the circumstances in
which the four fires occurred.

10.1.3

The cause and origin of the fires

Section 52 (2)(a) of the ACT Coroners Act 1997 requires me to find, if possible, the cause and
origin of the fires. Additionally, s. 52(4) of the Act permits me to comment on any matter
connected with the deaths and the fires, including public health or safety or the administration of
justice.
I meet this requirement throughout the report.
The origin of the fires
One of the fires—the McIntyres Hut fire—originated in New South Wales and, as discussed in
Chapter 1, is thus outside my jurisdiction until it crossed into the ACT. For the sake of
completeness, I note and adopt the finding of NSW Deputy State Coroner Carl Milovanovich
that on 8 January 2003 at 3.00 pm a fire began in the vicinity of an area in New South Wales
known as McIntyres Hut, in Brindabella National Park at grid reference 587965.
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The McIntyres Hut fire burnt for the ensuing 10 days, and on 18 January 2003 it crossed the
border into the Australian Capital Territory. For the purpose of my ACT jurisdiction, I find that
the origin of this fire, once it reached the border and entered the ACT, was a location in the
Uriarra pine plantation, near Doctors Flat Road, and that the fire reached this location between
12 noon and 12.30 pm on 18 January 2003.
I find that the Bendora fire began on 8 January 2003 at about 3.11 pm in the vicinity of grid
reference 644785, about 50 metres north of Wombat Road.
I find that the Stockyard Spur fire began on 8 January 2003 at about 3.14 pm in the vicinity of
grid reference 633651, near the overgrown Stockyard Spur fire trail.
I find that the Mount Gingera fire began on 8 January 2003 at about 3.35 pm in the vicinity of
grid reference 619606, on the south-east ridge of Mount Gingera, close to the ACT–NSW
border.
Finally, I find that the firestorm that reached the suburbs of Canberra on 18 January 2003 at
about 3.00 pm began on 8 January 2003 at the four locations just described. Each of the four
fires developed during the next 10 days in the manner detailed in Chapter 5.
The cause of the fires
I find that the Bendora, Stockyard Spur and Mount Gingera fires were caused by lightning
strikes at the locations described in the previous section.
Further, I adopt the finding of NSW Deputy State Coroner Milovanovich that the McIntyres Hut
fire was caused by a lightning strike in New South Wales. For the purposes of the ACT
Coroners Act 1997 I find that, once the fire crossed the border into the Australian Capital
Territory, its cause was the NSW authorities’ inability to prevent the fire entering the ACT.
Against this background, I turn to the firestorm of 18 January 2003, which was a product of the
McIntyres Hut fire, the Bendora fire, the Stockyard Spur fire and the Mount Gingera fire, all of
which burned from 8 to 18 January 2003. I find that the cause of the firestorm was a combination
of the following factors:
•

a failure on the part of the Emergency Services Bureau to aggressively attack the Bendora,
Stockyard Spur and Mount Gingera fires in the first few days after their ignition on
8 January 2003

•

inadequate performance of their respective command and control roles by several senior
ESB officers throughout the 10-day period

•

in the case of the Bendora fire, the decision to withdraw crews on the night of 8 January
2003

•

the difficulties encountered by firefighters, who were confronted with tracks and trails that
were overgrown, having not been maintained for easy access by fire crews and firefighting
vehicles
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•

heavy fuel loads in the paths of all the fires, which resulted in greater fire intensity and
greater difficulty with containment and suppression

•

a failure by the Emergency Services Bureau to follow the Australian Inter-Service Incident
Management System Incident Control System, which hampered firefighting activities in the
field

•

in the face of known drought and fire conditions, as well as expert forecasts of extremely
dangerous fire weather, inadequate preparation by the Emergency Services Bureau in
relation to ensuring adequate availability of maps, incident action plans, bulldozers and
other support for firefighting crews

•

inadequate overnight staffing at the Emergency Services Bureau during the 10-day period

•

a failure by the Emergency Services Bureau to warn the community of the growing fire
danger, which led to a lack of or insufficient preparation by householders. This lack of or
poor preparation exacerbated the extent of the property losses and damage

•

a failure by the Emergency Services Bureau to inform the Australian Federal Police that
there was a serious risk of fire reaching Canberra’s suburbs, which gravely compromised the
AFP’s ability to perform its role in the emergency

•

the jurisdictional impediment created by the existence of the ACT–NSW border and the
inadequate coordination arrangements between the two jurisdictions

•

as late as 17 January 2003, the Emergency Services Bureau’s lack of plans or strategies for
dealing with the fires in the event that they reached the suburbs—other than leaving the
problem to the ACT Fire Brigade

•

a failure by the Emergency Services Bureau to properly marshall and use resources that had
been voluntarily brought into the ACT from many NSW locations. The existence of these
resources was known to senior officers of the bureau

•

a failure to control the McIntyres Hut and Bendora fires, which led to a tornado that
exacerbated the damage—particularly in the suburbs of Chapman and Kambah

•

the ferocity of the four fires that combined to create the firestorm—that ferocity being the
product of a combination of extreme weather, high fuel levels, drought, and limited
manpower and resources available to fight the firestorm.

10.2 Recommendations
Section 57(3) of the ACT Coroners Act 1997 permits me to make recommendations to the
Attorney-General on any matter connected with the inquests and the inquiry, including matters
relating to public health or safety or the administration of justice. The six recommendations I
make in Chapter 9 and those that follow here are a response to s. 57(3). In general, they are
based on the evidence adduced during the inquests and the inquiry. In some instances they are
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made with a view to overcoming several practical difficulties and deficiencies that arose or
became apparent during the inquiry.
The most notable and alarming deficiency concerns the management of the Emergency Services
Bureau by its senior officers during the entire period of the fires. This deficiency was noted by
many ACT people who were directly involved in the firefighting effort and by others, such as
Mr Trevor Roche, who reviewed ESB operations, and Mr Kevin Cooper, a NSW volunteer and
expert in emergency management who accompanied the NSW taskforces to Canberra and
observed the functioning of ESB headquarters during the crucial period. Mr Cooper gave
evidence that he found operations to be seriously deficient—with no adequate plans being
prepared and no overall strategy for fighting the fires.
In developing my recommendations, I was assisted by the submissions of counsel assisting,
counsel for ActewAGL and counsel for Mr Tony Bartlett and by the detailed reports produced
by Mr Phil Cheney, Mr Trevor Roche, Mr Justin Leonard and Dr Peter Ellis.
Counsel for Mr Bartlett, Mr John Watts, provided many suggestions, on behalf of Mr Bartlett,
for a range of recommendations Mr Bartlett considered would be appropriate for me to make in
response to the fires and the circumstances in which they occurred. I carefully examined
Mr Bartlett’s suggestions and concluded that the vast majority of them have much merit. They
are well thought out and are based on Mr Bartlett’s extensive knowledge and experience. They
are contained in Mr Watt’s 25 June 2006 submission and are included on the compact disc
accompanying this report. I adopt the suggestions made by Mr Bartlett; they should be
considered and implemented as appropriate. They cover a wide spectrum of topics, from the
management of public lands to fire suppression strategies and the Incident Control System.
I was also assisted by a large folder of information counsel for the ACT provided to me on
24 November 2005. The folder accompanied a letter from Mr Peter Dunn, who was then the
Commissioner of what was called the Emergency Services Authority; it detailed the actions
taken by the ACT Government since the fires and as a result of its decision to implement all the
recommendations made by Mr Ron McLeod AM in the report of his Inquiry into the Operational
Response to the January 2003 Bushfires in the ACT.
Among other things, Mr Dunn, who resigned from what is now called the Emergency Services
Agency in June 2006, reported that various changes to the structure and functions of emergency
services in the ACT had been made upon the introduction of the Emergencies Act 2004, which
repealed the Bushfire Act 1936 and the Emergency Management Act 1999. Under the
Emergencies Act, the Bushfire Service has been renamed the ACT Rural Fire Service and the
ACT Emergency Service has been renamed the ACT State Emergency Service. The two
services, together with the ACT Ambulance Service and ACT Fire Brigade, now form four
separately constituted emergency services, each with its own chief officer. The Commissioner of
the Emergency Services Agency is responsible for ensuring that the services operate as part of an
integrated, single entity and is accountable for the strategic direction and management of all the
emergency services.
Section 72 of the Emergencies Act 2004 requires the Emergency Services Agency to prepare for
the Minister a draft Strategic Bushfire Management Plan, which, after consideration, must be
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made by the Minister. The plan must provide a basis for bushfire hazard assessment and risk
analysis and bushfire prevention—including hazard reduction and agency and community
preparation for and response to bushfires. It must also include a statement of strategic objectives,
a risk assessment of factors contributing to bushfires, lists of vulnerable public assets, and
strategies for prevention of and preparedness for bushfires. Version 1 of the plan was introduced
on 1 January 2005 for the interim period to 1 July 2005, when version 2, a 10-year plan, was to
have been introduced. Version 1 lists the following as among the central objectives for bushfire
management in the ACT for the future:
•

To provide information for decision-making to all functions of fire management
and stake holders at all levels—and keep ACT residents informed and consulted.

•

To ensure the community is aware, capable and informed so that it can effectively
share the fire management responsibility.

•

To ensure people, planning, equipment, systems and processes to contain or
suppress bushfires are capable of doing so and are ready to respond.

•

To ensure rapid and appropriate responses to all bushfires in the ACT with a
capability to contain or suppress both small and large fires.

These objectives relate to the deficiencies I found to have existed at the time of the January 2003
fires. The plan appears to be the result of a considerable amount of work, thoughtful analysis of
past deficiencies, and consultation with various stakeholders; it does, however, lack detail about
how the objectives will be implemented. This information might appear in the bushfire
operational plans referred to in Mr Dunn’s letter, but they were not provided to me. Importantly,
it is clear that version 1 of the Strategic Bushfire Management Plan was to be effective only until
1 July 2005, when it would be replaced by the more detailed version 2. My understanding at the
time of writing this report is that version 2 is yet to be introduced.
My initial response to the information provided by counsel for the ACT was to accept at face
value the assertion that all of Mr McLeod’s recommendations had been or were being
implemented by the ACT, so there would be no need to repeat any of the recommendations here.
Whilst I was preparing this report, however, it became public knowledge that adoption of one of
Mr McLeod’s primary recommendations—that the Emergency Services Bureau be replaced by a
statutory authority, the ACT Emergency Services Authority—had been reversed by the ACT
Government. As an agency originally under the umbrella of the Department of Justice and
Community Safety, the Emergency Services Bureau was, following the McLeod inquiry,
removed from that department and transformed into a statutory authority. This status has now
been reversed and the currently named Emergency Services Agency has been integrated back
into the Department of Justice and Community Safety.
This recanting on the adoption of an important change prompts one to ask how many other
initially adopted changes have similarly been reversed or had their implementation stalled or
abandoned. Using publicly available information (including ACT government websites), I
checked the status of the main recommendations previously accepted by the ACT Government.
I found that some have been implemented but others appear to have stalled. Short of hearing
further evidence on the subject—which I consider would not be appropriate at this very late
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stage—I have no way of knowing with certainty that all the initiatives outlined in the information
provided to me by counsel for the ACT and identified as having been adopted or in the process
of adoption remain in place today. It is therefore possible that some of the initiatives I
recommend might already have been introduced. For any initiatives that fall into this category,
I applaud the ACT Government.

10.2.1

The Emergency Services Agency

In relation to the Emergency Services Agency I recommend as follows:
7

that the Emergency Services Agency be removed from the Department of Justice and
Community Safety and transformed into an independent statutory authority reporting
directly to the responsible Minister. I note in this regard that Mr McLeod made a similar
recommendation, and I endorse it unequivocally. Placing the agency within a
government department puts unnecessary layers of bureaucracy between the agency
and the responsible Minister, and the bureaucrats concerned usually have no special
knowledge of or experience in emergency management, regardless of their seniority in
the bureaucracy

8

that the Emergency Services Agency be relocated into accommodation that is purposebuilt and more suited to the agency’s operations than the current facility at Curtin

9

that the Emergency Services Agency adopt a more rigorous risk management approach
to incident management and prediction—with particular emphasis on the development of
improved community information strategies and protocols

10 that before each fire season the Emergency Services Agency, in conjunction with the
Bush Fire Council—and after consultation with the relevant ACT agencies, the Bureau of
Meteorology, relevant NSW agencies and the community—conduct a qualitative risk
analysis of the conditions and circumstances prevailing and forecast and develop
strategies to ensure heightened preparedness during seasons identified as severe
11 that regular periodic reviews be undertaken of changes made to the operational and
management arrangements for dealing with wildfires and other emergencies in the ACT,
to ensure that those arrangements continue to comply with the Australian Inter-Agency
Incident Management System Incident Control System
12 that appointments of personnel to functional positions within the incident management
team be based solely on competence and experience and be made by the Chief of the
ACT Rural Fire Service or, in the absence of that officer, the Deputy Chief of the ACT
Rural Fire Service
13 that senior officers of the Emergency Services Agency give greater recognition to the
skills, knowledge and experience of people from other agencies—particularly the land
management agencies—as well as rural residents and private individuals and use these
people in roles commensurate with their skills and experience
14 that training of all personnel involved with emergency services be under constant review
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15 that courses and programs be conducted to increase the level of Incident Control
System training and augment the expertise of people who are likely to perform functions
in an incident management team
16 that the Emergency Services Agency review the level of understanding among firefighting
personnel of the latest information available nationally and internationally about wildfire
behaviour and suppression and provide additional training if warranted
17 that the ACT Government allocate sufficient funds to enable full-time and volunteer
firefighters to participate in relevant courses and programs
18 that the Emergency Services Agency introduce a program with land management
agencies in the ACT to ensure that maps of all public and private land in the ACT are
subjected to regular review and amendment as required. Maps of a scale sufficient to
facilitate fire management operations should be available in printed form and maintained
on an electronic database capable of modification to add relevant features during a
firefighting operation
19 that an appropriate geographic information systems capability be maintained to enable
the production of fire-specific maps as the need arises and that personnel from the
Emergency Services Agency and other agencies be trained in the operation of map
production systems, so that maps can be modified to include fire-specific information as
required
20 that the Emergency Services Agency review the communications systems used by the
four services (the ACT Ambulance Service, the ACT Rural Fire Service, the ACT State
Emergency Service and the ACT Fire Brigade), by the Australian Federal Police, by NSW
emergency services and by aircraft and ensure the systems are compatible
21 that version 2 of the Strategic Bushfire Management Plan be completed and introduced
without delay.

10.2.2

Resources and strategies

In relation to resources and strategies I recommend as follows:
22 that, because of the small jurisdiction of the ACT (equivalent to one fire district in NSW)
the ACT Government consider all possible options for the provision of fire services to the
ACT, among them
–

subcontracting the provision of all fire services—or a part, such as bushfire
services—to NSW firefighting services

–

including in the memorandum of understanding between the ACT and NSW mutual
obligation arrangements
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–

gradually integrating the ACT Rural Fire Service with the ACT Fire Brigade and
establishing a single ACT fire service under a single management and command and
control structure—along the lines of the Tasmanian Fire Service and Victoria’s
Country Fire Authority

23 that priority be given to ensuring that the ACT has an adequate resource of remote area
firefighting teams consisting of personnel with high levels of fitness and training in
remote fire suppression
24 that all firefighting agencies adopt a policy and practice that all fires in remote areas of
the ACT be responded to as quickly as possible, with vigorous and sustained efforts
made to suppress the fires and not leave them unattended—especially at night—unless
there are compelling reasons relating to firefighter safety or lack of resources
25 that remote area firefighting resources be deployed to a fire in a remote area as a matter
of priority and in preference to the deployment of large tankers
26 that helicopters be used wherever possible to facilitate the rapid deployment of remote
area firefighting crews
27 that the Emergency Services Agency investigate and implement arrangements that will
provide the capacity to use fire retardant in remote areas
28 that the Emergency Services Agency give priority to ensuring it has guaranteed access
to an adequate number and type of bulldozers, as well as experienced operators, during
the fire season, for immediate deployment as required
29 that land managers ensure their staff are properly trained in the effective use of large
bulldozers at wildfires and that staff are available to be assigned to supervise bulldozer
operations
30 that a review be conducted of the adequacy of training and the numbers of firefighters
experienced in performing effective, safe large-scale back-burning operations
31 that the Emergency Services Agency reconsider and revise the arrangement that exists
between the ACT Fire Brigade and Canberra airport in relation to the provision of
assistance.

10.2.3

Fuel management

In relation to fuel management I recommend as follows:
32 that a hazard-reduction program be introduced, involving regular and strategic burning in
all areas of the ACT—including the catchment areas—with a view to having fuel-reduced
areas in a pattern across the landscape, excluding only small areas of particular
ecological or conservation importance

218

The Canberra Firestorm: Inquests and Inquiry into Four Deaths and Four Fires between 8 and 18 January 2003

33 that clarification be provided and information be made public in connection with the
hazard reduction proposed under the Strategic Bushfire Management Plan for the area
designated ‘Land Management Zone’, which appears to cover about 70 per cent of the
ACT landscape and might be excluded from fuel-reduction burning
34 if it is not part of the proposed version 2 of the Strategic Bushfire Management Plan, that
the plan be revised to provide for a fuel-reduction burning regime in the ‘Land
Management Zone’ that is equivalent to that contemplated for the corridors designated
as the ‘Landscape Division Zone’ and that the regime involve burning areas in rotation to
achieve an appropriately varying fire age spectrum across the entire landscape
35 that responsibility for fuel management lie with the land management agency that
controls the area and that land managers be given authority to implement prescribed
fuel-reduction burns within their area
36 that prescribed burning operations be conducted according to agreed standard burning
prescriptions
37 that the Emergency Services Agency have authority over the land management agencies
and other landholders in order to implement preparedness and prevention measures—
including fuel-reduction works where there are failures in compliance
38 that a program be implemented to ensure that existing fire tracks and trails are cleared
and accessible at all times and that a network of additional fire trails be established so as
to allow direct fire suppression operations without undue delay in the event of a wildfire
39 that it be a matter of policy and practice that the relevant land management agency is
responsible for the initial response to any fire or fires on the land under its care or
management—within the overall operational response of the ACT Rural Fire Service
40 that the policy and practice just recommended be the subject of a memorandum of
understanding between the Emergency Services Agency and the Department of Territory
and Municipal Services (previously the Department of Urban Services) or other relevant
department or agency, so as to ensure that the land management agency on whose land
a fire starts has responsibility to respond immediately to that fire in accordance with the
applicable standards for weight of response. Further, the land management agency
should be responsible for efforts to suppress fire until such time as it becomes clear that
the suppression task is beyond the capacity of the agency, at which point the ACT Rural
Fire Service should assume direct responsibility for coordinating the ongoing response
41 that public land management agencies ensure that their senior personnel have
appropriate experience in fire management and are provided with adequate resources
and suitably experienced and trained staff to effectively implement fire management
programs.
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10.2.4

Liaison with the Australian Federal Police

In relation to liaison with the Australian Federal Police I recommend as follows:
42 that senior officers in the Australian Federal Police and the Emergency Services Agency
maintain regular and meaningful contact during fire emergencies, to ensure full
dissemination of information and thus facilitate the making of good operational decisions
43 that the Australian Federal Police and the Emergency Services Agency agree on a policy
on community safety and evacuation during bushfires, based on the Australasian Fire
Authorities Council position outlined in its paper Community Safety and Evacuation
during Bushfires. Community education programs should incorporate advice on this,
including the ‘stay or go’ policy
44 that the Australian Federal Police and the Emergency Services Agency ensure that
personnel in their respective organisations are fully briefed on the agreed policy on
evacuations.

10.2.5

Cooperation and liaison with NSW authorities

In relation to cooperation and liaison with NSW authorities I recommend as follows:
45 that the Emergency Services Agency, with the support of the ACT Government, develop
a single, new memorandum of understanding with the NSW Department of Environment
and Conservation and the NSW Rural Fire Service, providing for liaison and joint
operations as soon as it becomes apparent to whichever jurisdiction is managing a fire
that the fire will probably affect the other jurisdiction. Joint operations should not be
limited to when an incident occurs on both sides of the border, as is the current
arrangement
46 that the Emergency Services Agency, with the support of the ACT Government, seek to
establish with the NSW Department of Environment and Conservation and the NSW
Rural Fire Service a protocol that will provide for the establishment of a joint incident
management team as part of unified control arrangements based on adoption of the
following principles
–
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The authority whose jurisdiction is most affected, or likely to be most affected, by a
fire will appoint suitably qualified and experienced personnel to the main functional
roles in the incident management team—incident controller, planning officer,
operations officer and logistics officer—in accordance with its own operational
arrangements but in consultation with the authority of the other affected jurisdiction.
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–

The authority of the other affected jurisdiction will appoint suitably qualified and
experienced personnel to fill the positions of deputy incident controller and deputy
to each of the other main functional roles in the incident management team, as the
size and complexity of the incident demands and in accordance with its own
operational arrangements. This should, however, be done in consultation with the
authority whose jurisdiction is most affected.

–

The arrangements contemplated by these provisions will be varied only with the
consent of the chief officer or equivalent (or, in their absence, their deputy) of each
affected authority, who will also be responsible for resolving any disagreement about
which jurisdiction is most affected and about the appointment of personnel to
incident management team functional roles as required by these provisions.

–

The arrangements should be made using a risk-based approach.

–

Facilities should be shared.

–

There should be a single, integrated planning process and a single incident action
plan.

–

Planning, logistics and operations functions should be shared.

–

There should be a coordinated process for resource acquisition and demobilisation.

–

Common media and community information systems and distribution strategies
should be used.

I further recommend:
47 that the ACT and NSW authorities conduct a comprehensive risk analysis based on the
most up to date knowledge relating to fire behaviour and spread in order to establish the
degree of risk to each others’ jurisdiction from fires igniting in the other jurisdiction and to
ensure that both jurisdictions remain fully informed and participate in risk assessments,
the development of suppression strategies, and the development and dissemination of
community information messages or warnings
48 that measures be taken to ensure that ACT and NSW Rural Fire Service radio
communications systems are integrated, so that ACT and NSW firefighting units can
communicate with each other
49 that protocols and arrangements between the ACT and NSW require that each
jurisdiction be fully involved in examining and planning for the threat posed by any fire
likely to affect one or other jurisdiction and in coordinating the response to that fire
50 that formal protocols be developed and agreed with NSW authorities, so that a
concerted effort that combines the resources of both NSW and the ACT can be brought
to bear in the future—without impediment caused by lines on a map that make the ACT
an island within the state of NSW.
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10.2.6

Community consultation and awareness

In relation to community consultation and awareness I recommend as follows:
51 that the Emergency Services Agency take measures to ensure that the community
regularly receives up-to-date information on the risks of bushfires
52 that the Emergency Services Agency establish annual targets for the introduction of
community education programs and provide resources to conduct regular independent
assessments of the level of community preparedness engendered as a result of the
programs
53 that implementation of the Bushfire Wise Program continue and include a letterbox drop
of the updated Bushfire Information Booklet
54 that consultations and negotiations occur between the Emergency Services Agency and
the NSW Rural Fire Service to ensure that fire risk and safety messages to the
community are coordinated. Maximum use should be made of television and radio
announcements throughout the ACT and southern NSW, consistent with NSW timetables
for targeted programs in conjunction with the United Firefighters Union ACT Branch and
volunteer fire brigade representatives. The Emergency Services Agency should consider
using ACT Fire Brigade staff and ACT Rural Fire Service volunteers to talk to groups in
the community on request, thus furthering face-to-face community education in high-risk
suburban areas of the ACT.

10.2.7

Warnings

In relation to warnings I recommend as follows:
55 that the Emergency Services Agency publicise and demonstrate the use of the Standard
Emergency Warning Signal and provide to the community adequate explanation of the
application of the signal. This should occur at least annually, in conjunction with any presummer fire awareness initiatives
56 that the Emergency Services Agency staff the Media Unit within its Planning Section with
professional, experienced information officers skilled in dissemination of information and
media management and liaison
57 that the Emergency Services Agency develop a clear policy for disseminating information
to the public and the media in times of emergency and that, as required, that policy
incorporate advance door-knocking of homes in the area affected, as well as regular
broadcasts by local radio and television stations and regular updates on the relevant
website—be that Canberra Connect or a different ACT government website—as well as
the Emergency Services Agency’s website

222

The Canberra Firestorm: Inquests and Inquiry into Four Deaths and Four Fires between 8 and 18 January 2003

58 that the Emergency Services Agency conduct investigations—and liaise with emergency
services agencies in other jurisdictions—in order to ascertain what technologies exist
and are effective for use in disseminating warnings and associated information to the
community of the ACT
59 that a system of public warnings that uses grid references shown on the maps in the
Canberra telephone directory be adopted.

10.2.8

Buildings and gardens

Mr Justin Leonard, who studied the effects of building location, design and construction on fire
spread, and Dr Peter Ellis, who studied the effects of garden types on fire spread, found that
houses in Duffy were not destroyed or damaged by direct flame contact or by radiant heat from
the fire front in the adjacent forest; they were destroyed as a result of ember attack. Dr Ellis also
found there was a strong link between house destruction and garden type: houses with more
unkempt or fuel-heavy gardens were more likely to be destroyed as a result of ember attack.
Both Mr Leonard and Dr Ellis made recommendations and suggestions about measures that
would greatly decrease the impact of fire on property. I considered the evidence they gave at the
inquiry and found it and their findings valuable.
Accordingly, I recommend as follows:
60 that the Canberra Urban Development Working Group referred to in Mr Peter Dunn’s
letter consider the report prepared by Mr Leonard and note particularly that the
community awareness information currently available to householders in connection with
measures they can take to better protect their homes from bushfires does not refer to the
potential of wooden fences, conifers and outbuildings to contribute greatly to fire spread,
particularly in suburban areas. Also noteworthy is Mr Leonard’s evidence that the linear
siting of homes on house blocks in Canberra seems to be an important factor
contributing to house-to-house fire spread and that this should be avoided in future
developments on the urban fringe
61 that the ACT Government consider taking measures to implement the provisions of
Australian Standard 3959, Construction of Buildings in Bushfire Prone Areas, for the ACT
urban area
62 that community education programs provide information about fire behaviour, urban
design principles that contribute to a specific level of risk, and the benefits of fitting basic
ember protection materials in areas at risk from bushfire
63 that consideration be given when building to the positioning of outbuildings around
residential structures such that their potential impact on the main structure is reduced
64 that the community be made aware of the risk presented by heavy loads of garden fuels
and certain types of vegetation around their houses and take active, regular measures to
reduce that risk.
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10.2.9

ActewAGL protocols

Counsel representing ActewAGL submitted that the fires of January 2003 affected the
infrastructure for gas, water, sewerage and electricity in different ways. Counsel also submitted
that the evidence before the inquiry disclosed that ActewAGL was able to, and did, respond to
the emergency caused by the fires in the days before and immediately after 18 January and in so
doing ensured a supply of uncontaminated water and sewerage services to residents.
Counsel also submitted, however, that, in order that the infrastructure is not put at risk,
particularly by fires, ActewAGL must be given early warning of impending danger and
unambiguous instructions so that protective action can be taken. Counsel submitted that, for
example, perhaps contrary to common belief, shutting off the gas supply to a particular house,
street or area is a complex and potentially hazardous procedure that cannot be carried out
instantaneously. Counsel further submitted that at times of emergency it is essential—and crucial
to the efficient administration of the emergency response and the avoidance of chaos—that there
be a clear, well-defined channel of communication between the responsible agency and
ActewAGL. To this end, counsel submitted that protocols should be established between the
Emergency Services Agency and ActewAGL, to clarify lines of communication and to ensure
that instructions are given and received efficiently, coherently and promptly. Such protocols
would be designed to operate only in a state of emergency and could be activated only by people
with authority under the protocol, whenever it was decided that in the interest of public safety or
protection of property or the environment such action should be taken.
These submissions by counsel were helpful and are obviously relevant to public health and
safety in times of emergency.
I adopt counsel’s submissions and recommend as follows:
65 that the ACT Government and ActewAGL jointly develop and implement protocols that
will create a procedure whereby each of the water and sewerage, electricity and gas
distribution networks, or parts thereof, can safely and promptly be manipulated,
controlled, shut off, isolated or disconnected under emergency conditions
66 that community education programs include unambiguous information that at times of
unusually high water demand there might be a drop in or loss of water pressure and it
might be appropriate for residents who intend to remain and fight a fire to have auxiliary
water pumps or booster pumps.
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10.2.10 The 2003 Inquiry by the House of Representatives Select Committee on the
Recent Australian Bushfires
In its 2003 report A Nation Charred the House of Representatives Select Committee on the
Recent Australian Bushfires made 59 recommendations.
67 I recommend that, as appropriate, the ACT cooperate with the Commonwealth in the
implementation of the committee’s recommendations and, in particular, give careful
consideration to adoption of the following recommendations:
–

recommendation 7—construction and maintenance of and signage for fire trail
networks

–

recommendation 12—development of prescribed burning guides for national parks
and state forests

–

recommendation 22—participation in a review of occupational health and safety
legislation as it affects the proper and effective functioning of bushfire services

–

recommendation 29—a commitment to rapid initial attack on wildfires

–

recommendation 35—compatibility of communications equipment

–

recommendation 44—exemption of volunteer firefighters from paying firefighting
levies

–

recommendation 48—regular risk assessments of controlled land to ensure that
bushfire-prone areas are accurately identified and suitably managed

–

recommendation 51—creation of a bushfire awareness and preparedness day,
similar to Clean Up Australia Day

–

recommendation 52—adoption of the Australasian Fire Authorities Council’s
suggested evacuation protocol.

10.2.11 The ACT Sustainable Rural Lands Group
During the inquiry I gave Mr John Lowe leave to appear on behalf of the ACT Sustainable Rural
Lands Group Inc. On 11 July 2006 Mr Lowe outlined the views of the group and provided to the
inquiry a copy of a document explaining the group’s views and concerns.
In the light of this I recommend as follows:
68 that the views and concerns expressed by the ACT Sustainable Rural Lands Group be
taken into account when implementing the recommendations in this report.
69 that, if he is willing to participate, Mr John Lowe be made a member of the
implementation taskforce to which I refer in recommendation 70.
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10.2.12 Administration of justice
Section 57(3) of the ACT Coroners Act 1997 provides for a coroner to make recommendations
to the Attorney-General on any matter connected with an inquest or inquiry, including the
administration of justice.
I deal with the administration of justice in Chapter 9 and, as noted, in that chapter I make six
recommendations with a view to improving the administration of justice in the ACT.

10.2.13 An implementation taskforce
I recommend as follows:
70 that a taskforce be established to give effect to the recommendations in this report
71 that the taskforce review the extent to which the recommendations in the McLeod report
have been implemented in order to ensure implementation of those not yet implemented
72 that the taskforce review the recommendations of the seven reviews of the Emergency
Services Bureau carried out before the McLeod inquiry and ensure implementation of
any of those recommendations that remain relevant but have not been implemented
73 if they are willing and available to participate, that the taskforce’s membership include
Mr Phil Cheney, Mr Tony Bartlett, Mr Val Jeffery and Mr John Lowe.
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Shortened forms
ACTAS

Australian Capital Territory Ambulance Service

ACTFB

Australian Capital Territory Fire Brigade

ACTPLA

Australian Capital Territory Planning and Land Authority

ACTRFS

Australian Capital Territory Rural Fire Service

ACTSES

Australian Capital Territory State Emergency Service

AFAC

Australasian Fire Authorities Council

AIIMS

Australian Inter-Service Incident Management System

AIIMS-ICS

AIIMS Incident Control System

AR

agency representative

BAZ

bushfire abatement zone

BOM

Bureau of Meteorology

BOP

bushfire operations plan

BUA

built-up area

CAD

computer-aided dispatch

CM

Chief Minister

CMD

Chief Minister’s Department

ComCen

ESB communications centre

DUS

Department of Urban Services

ECC

Emergency Coordination Centre

EIC

Emergency Information Centre

ESA

Emergency Services Authority; Emergency Services Agency

ESB

Emergency Services Bureau

GIS

geographic information system

GPS

global positioning system
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IAP

incident action plan

IC

incident controller

ICS

Incident Control System

IMT

incident management system

IMT

incident management team

JCS

Department of Justice and Community Safety

JOPG

Joint Operations and Planning Group

KBDI

Keech–Byram Drought Index

LMA

land management agency

LMWQCC

Lower Molonglo Water Quality Control Centre

LO

liaison officer

MOU

memorandum of understanding

NSW NPWS

New South Wales National Parks and Wildlife Service

NSW RFS

New South Wales Rural Fire Service

POC

Police Operations Centre

RAF

remote area firefighting

RAFT

remote area firefighting team

RFS

Rural Fire Service

SBMP

strategic bushfire management plan

SES

State Emergency Service

SEWS

Standard Emergency Warning Signal

SMT

service management team

SOP

Standard Operating Procedure

TRN

trunk radio network

TROC

taped record of conversation
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Appendix A

Section 55
statements
Statements made pursuant to Section 55 of the ACT Coroners Act

1997 by:
•

Mr Jon Stanhope

•

Mr Mike Castle

•

Mr Peter Lucas-Smith

•

Mr Tony Graham

•

Mr Rick McRae

Statement made by Mr Jon Stanhope
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Appendix B

Maps and
photographs

Images courtesy of the Cheney report

This section shows photographs and digital
mapping of the four ﬁres—McIntyres Hut, Bendora,
Stockyard Spur and Gingera. .

Plate 1 The lightning strikes on 8 January 2003

Images courtesy of the Cheney report

Plate 2 The location of the four fires
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The McIntyres Hut fire

Plate 3

Images courtesy of the Cheney report

Plate 4
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Plate 5

Images courtesy of the Cheney report

Plate 6
B.4

The Canberra Firestorm: Inquests and Inquiry into Four Deaths and Four Fires between 8 and 18 January 2003

Plate 7

Images courtesy of the Cheney report

Plate 8
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Plate 9

Images courtesy of the Cheney report

Plate 10
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Plate 11

Images courtesy of the Cheney report

Plate 12
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Plate 13

Images courtesy of the Cheney report

Plate 14
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The Bendora fire

Plate 15

Images courtesy of the Cheney report

Plate 16
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Plate 17

Images courtesy of the Cheney report

Plate 18
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Plate 19

Images courtesy of the Cheney report

Plate 20
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The Stockyard Spur and Gingera fires

Plate 21

Images courtesy of the Cheney report

Plate 22
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Plate 23

Images courtesy of the Cheney report

Plate 24
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Plate 25

Images courtesy of the Cheney report

The McIntyres Hut and Bendora fires begin to merge

Plate 26
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Plate 27

Images courtesy of the Cheney report

Plate 28
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Plate 29

Images courtesy of the Cheney report

Plate 30
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Plate 31 Houses burnt

Plate 32 Houses burnt, Duffy

Image courtesy of the Cheney report

Image courtesy Justin Leonard
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Bush burning

Plate 33

Images courtesy of the Cheney report

Plate 34
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Plate 35

Images courtesy of the Cheney report

Plate 36
The Canberra Firestorm: Inquests and Inquiry into Four Deaths and Four Fires between 8 and 18 January 2003

B.19

In the suburbs

Plate 37

Photographs courtesy of the Canberra Times

Plate 38
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Plate 39

Photographs courtesy of the Canberra Times

Plate 40 The BP Service Station, Duffy
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Plate 41 Chapman

Plate 42 Tullaroop Street, Duffy
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Photograph courtesy of the Canberra Times

Photograph courtesy of News Limited
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Plate 43

Photographs courtesy of News Limited

Plate 44 Tullaroop Street, Duffy
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Plate 45

Photographs courtesy of News Limited

Plate 46
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Plate 47
Embers

Photographs courtesy of News Limited

Plate 48
Water bombing
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Plate 49 Burnt pines

Photographs courtesy of News Limited

Plate 50 Mount Stromlo Observatory
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Plate 51
Chauvel Circle
Chapman

Plate 52
Lincoln Close
Chapman
Photographs courtesy of the Ellis report

Plate 53
Eucumbene Drive
Duffy
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Plate 54
Eucumbene Drive
Duffy

Photographs courtesy of the Ellis report

Plate 55
Streeton Drive
Weston

Plate 56
Allchin Circuit
Kambah
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A rally in
Canberra
in support
of
Coroner
Doogan

Plate 57

Plate 58

Photographs courtesy of
Dr Andrew Rastawicki

Plate 59
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Plate 60
The
ignition
points of
the four
fires, and
others in
the area
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Plate 61 This satellite image, acquired on 26 January 2003, shows burn scars caused by the
bushfires to about two-thirds of the Australian Capital Territory. Burnt areas appear as dark redbrown; bushfire smoke appears as pale blue and healthy vegetation appears as green
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