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SENTENCE

CARRUTHERS AJ:

The prisoner, David Harold Eastman, was arraigned before me and a
jury of twelve on 16 May 1995 Opon an indictment éontaining one'count,‘
namely, that he on the 10th day of Jénuary 1989 at Canberra in the
Australian Capital Territory did murder Colin Stanley Winéhéster. v'-l'o this
indictment the prisoner pleaded not guilty whereupon thg trial commenced.
During the courseof the trial it became necessary for me to discharge one
juror due .to illness and on 28 Augu_svt | ordered that the trial proceed with
eleven j‘urors pursuant to sub-s.8(3) of the Juries Act 1967.

| FoIIowinvg a trial which lasted for five and a half months, the jury of
_elevén returned a verdict of guilty on Friday, 3 Nbver_nb_er. The‘ p_riso__rfl_er‘.nc_)yy_:
comes fofwérd fo‘r se‘ntence;' smeissions on sentence having been made by
Mr_. O’Dohnell, counsel for the prir'soner, and Mr. Adams, QC for the C:rown on
7 November. -

Sub-section 12(2) 6f the Crimes Act 1900 (the Act) provides that “a
‘person who commits murder is guilty of_gn offence punishab.l'e', on conviction,
by imprisonment for life”. It is open to me, however,lv to impose a determinate
sentence if that is cohsidered to be appropriate punishrqent;

(The prisoner Was born on 29 Sep'tember 1945 a_nd is éccordingly
presently 50 years of age. His father was in the Australian Diplomatic
Service and conSecjuently He spent h.is early years both in Australia and in
various countries oVerséas. As far as his secondary education is concerned,

he attended firstly St. Ignatius College, Riverview in Sydney. The family then



went overseas and upon their return to Canberra, he attended Canberra

~ Grammar School in 1961. His achievements at Canberra Grammar were
quite significantl He became Dux and was a house prefect. - He played.“

competltlon cricket (1st eleven) and rugby (2nd fifteen) for the school. He

attended Sydney University for some time and then, because of his fathers

commltments in the Diplomatic Service, he attended the_Umversrty_ of Sussex‘

in the United Kingdom.

In 1965 he graduated from the_University of Sussex with an honours

degree in Economics. He then went to India to doa year's teaching under_the »

_ -Bntlsh Voluntary Scheme ‘called Voluntary ‘Service Overseas. :

He returned to Australia in December 1965 and obtained a position

wrth the Australlan Public Servrce commencing as an ‘Administrative Tralnee

.n{'

R Lwrth the Publrc Servrce Board He held a permanent posrtlon in the Servrce'};‘ o

for eleven and a half years worklng in-a vanety of departments

concludlng three and a half years were spent in the Treasury Department-

' He was a flnance officer in the Forelgn Investment D|V|S|on advising on

| matters relatlng to foreign investment in Australia.  During the whole of that

period his substantive position rekmalned the same, however, at intervals he

acted in a hlgher position and for approximately half the time that he was in
Treasury he recelved hlgher dutres allowance | |

tis noteworthy that in 1967 he took time off to care for two members of

his family who were disabled from birth- and needed special care and

assrstance His parents were then statloned in Kuala Lumpur

‘;__The -
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In 1977 the prisoner was working in the Treasury Department at the
»equi'valent of Clerk Class 9. However, in circumstances which it is not
necessary to relate, he voluntarily resigned from the Public Service.

Shortly thereafter he successfully applied ‘to have his resignation'
reclassified as retlrement on the grounds of invalidity. Th|s gave him two
choices in relatlon to benefits available to h|m He could either elect to take a
pension'or he could choose to receive a “once and for all” lump sum in lieu
thereof. At the end of January 1978 he elected to take the lump sum. He
came to regret this-election ar_1d in 1980 soUgh‘t to have the election reversed
so that he could obtain a pension, anticipating thereby that his return to the
Public Service wouid be facilitated. As time progressed, additional plaims
were made by him for various forms of compensation.from the PUbIIC Servnce :

- I'do not need to traverse the Iarge amount of evidence that was put_ -
befure the jury dealing with what was referred to in the trlal as‘ the Public
Service rcampaign, which evidence was directed to the Crown case on motive.
Itis suﬁicieht to note that the Crown led evidence on the following matters:

1. The priéonerfs resignation. from the Public Service and his election to

]

accept a lump sum payment. \
2. His protracted endaavours to reverse the election to accept a lump sum
and to obtain in lieu thereof a -p'ensioh.
3. His protracted eqdeavours to obtain the benefit of accumulated sick leave
credits.

4. His protracted endeavours to obtain compensation in relation to the

- alleged failure of the Service to counsel him prior to his resignation.
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5. His protracted'endeavours to obtain certification that he was medically fit
for re- employment in the Public Service.
6. His protracted endeavours to obtain re- employment in the Public Serwce
| am satisfied, for sentencing purposes to the requIS|te standard that
the prisoner became mcreasrngly frustrated and angry at the lack of progress
which he was making wnth regard to these matters, and this developed to the
extent of overt expreSsions of anger and threats of violence to various
persons. Clearly threats of extreme violence were made to two senior
officers in the Service, _Messrs Frodyma and Kennedy. These threats were
made; but not .'Carrie.d out. |
In December 1985 the prlsoner was “seeking. advice from Mr. and
Mrs Bewley |n relation to problems Mr Bewley had encountered with the -
-CommISSioner for Superannuatlon and in relation to his own problems when
he said words to the effect “Well, sometimes | get so frustrated l could just
| get a gun and kl|| someone”. |
Then in early 1988 he told Ms. Vick, the PrinC|pal Private Secretary to
Senator Janine.Haines, “I'll probably have to kill someone to get the attention
paid to the injustice that's been done to rne". Both‘ Mr: Kennedy and Ms. Vick
were so concerned about the intensity of the statements made by the
prisoner that they notified the police. .
The prisoner suffered a serious setback in his campaign when the
Administrative Appeals Tribunal' handed down a unanimous decision oni
4 November 1986 upholding a decrsnon of the Commissioner = for-

: Superannuation that he was not then considered fit for re- employment in the



Australian Public Service. Significantly, this decision contained a number of
adverse findings so far as the prisoner was concerned. - Inter “alia, the

Tribunal said:

“And the past, as is often the case, is the best guide to the future. Even
in flawless conditions the applicant will stil need to interact with
somebody. He has demonstrated over and over again that he is snmply
unable to deal with the ordinary tracasseries of life.”

And later:

“In fact, it seems to us that because of the discipline structure of the

Service, the need to manage and relate to people in the Service, who are

required to harmonise with people outside the Service, in short, the

people intensity of the Service, the Australian Public Service as a whole
" is egregiously unsuitable for the applicant”.

_Howe_;/er, the prisonerv maintained  his campaign and ultimately
'achi_eved some 'signifiCant progress. In December 1988 the Delegate of the
Commissioner for -Superannuatidn was réquired to '_deterr\nine whether he
| was then in sﬁch a ‘resto_r'ed state of health as to enable him to be _fe-
employed in the Australian Public Service.‘_‘ | | _ | o

.. The Delegate had before Him (intér alia) _repdvrts‘ of Dr F. Hocking,
psychiatrist, dated 24 October 1988 and 15 Novemb‘ér 1988, respectiyely. In
.his decision date_d 16 December 1988, tﬁe Delégate aoted that Dr Hocking
concluded from his own psyéhiatric assessments of the prisoner that he was
unable .to detect anything that would lead one to consider him as unfit for
return to the Australian Public Service. |

However, the Delegate pointed out that in his report dated
15 November 1988, Dr Hocking accepted that the prisoner should be allotted

“self p.ac':ed projects that entail minimum contact with other people”, because

of the medical and employment history available td him. But again He
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emphasised that, based on his own interview with the prisoner, “it would not

be possible to recommend that any restrictions be placed on his working

conditions”.

'The Delegate also noted that Dr Roantree (the prison_er’s'general
practitionev_r) rnade a_n assessment on 26 May 1988 that he would, on review,
be found fit for employment.

The Delegate went on to say:

“Accordingly, | am satlsfred that there.is no recent medical evrdence
available to this Office which would allow me to reach any conclusion
other than thée conclusion that Mr. Eastman’s health has improved”.

" And further:

“Therefore if | were confined to consideration of the current medical
evidence alone | would, perhaps, be constrained by Dr Hocking's °

-~ - findings to reach a conclusion that Mr. Eastman was fit to retumn to his
duties and that no qualrﬁcatrons should be placed on this conclusron

T‘The Delegate referred however to the fact that in the 1986 AAT N
declsmn the Tnbunal concluded that it was proper to have regard to-
evrdence other than medical evidence and that the Commrssroner was
entitled and pr_obably bound to have regard not only to the duties performed
bj'/'thet,applicant before his retirement but also to any other matters that
might ha'l/e a bearing upon'hi_s' ability to resume performance of those duties.
The Delegate expressed the view, therefore, that in reaching his decision he
was entitled to have regard to matters other than the medical opinions from
Doctors Hocking and Roantree.

Thus the Delegate went on to have regard to the relatively short-term

duration of Mr. Eastman’s employment in the period since his retirement, and
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the difficulties he had experienced in inter-personal relations as outlined in
the AAT 1986 decision.

The Delegate élso stated that .he had ta_k_ep into account prior
recommendatibns that a graduated return to employment of persons'who
had been absent from the workforce for some time or who have suffe:red
from_.any signiﬁcant physicai or mental conditions was desirable. |

The “ultimate decision of | the Delegate was that the health of
Mr. Eastmah had become s0 restored as to enable him properly to perform
- clerical dutiés in a middle management position at the Administrative Service
' Officer Class 5 to 7 level, involving self-paced projects .and minimal contact
with other beople. | | |

‘The prisoner res_ponded on 22 Depember_198_8} by ’r_e,questin'g the
Commis'—sioher to re-consider the Delegate’s de’cis-,i_on'. in accér_c_ianée with the
relevant provisions of _thé Sup'erannuét.ion.‘v Act 1976 Reasons for this
appIiCation were set-out in the letter. The Variations sought weré t_hat the
Delegate’s decision be véried to the effect that only Adrﬁinistrat_iye_ S}ervi-ce
Ofﬁcér Class 7 duties be regarded as suitable and t;y -deleting the»_
qualificﬁétion regafding self-paced projects énd minimal cc;ntact'with other
people. The letter éonclu_ded:

“| take this opportunity, while expressing my pleasure at the basic
decision, to voice my judgment that co-operation from the Department of
the Treasury in finding me a position is very unlikely to be forthcoming,
“and that therefore it may be necessary to write to other departments -
such as Prime Minister's, Finance, Foreign Affairs and Trade, and

DITEC, in order to find a position.”

So far as the Public Service campaign evidence is concerned, it

concludes with the last mentioned letter from the prisoner. | have dealt with
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this aspect of the evidence in a little detail for two reasons. Firstly, lt
demonstrat_es that the ultimate position reached in the dispute was still a tlu_id
'one' and that the —prisoner faced sign'ificant difficulties in obtaining re-
employment 'within the Service, particularly 'bearing in mind the terms of the
198'6' AAT decision;-'which 'would, in all probability be considered by a

prospectlve employing Department. Secondly, it is the most up to date

evidence before me as to the prlsoners mental condition. (See s. 429A(1)(k)

of the Act) o
It is now necessary to back track a little. On 17 December 1 987 the .
'prisoner'and one Andrew Russo (a fellow tenant of Jerilderie Court, Reid)

were mvolved in an altercation over a car parking space Both sustained

| some |njury in the altercatlon "The pnsoner attended the City Pohce Statron to

-complaln and to seek to have Mr Russo charged The prlsoner then went to__
the Royal Canberra Hospltal where Mr Russo was recervmg treatment “As it
transplred however the Police decided to charge the pnsoner with havrng

_assaulted Mr _RUsso instead of the converse. In this regard the |nvest|gat1ng
pollt_ce offic'e-‘rs relied'upon a statement from Mr. Russo together‘with persons

who were 'said to be supporting witnesses. This angered the prisoner

because he took the view prrmarlly that this alleged change of tack was the

result of a Senior Constable who was antipathetic to hrm wrongly influencing
a fairly mexperrenced constable to lay the charge against him.

There was much evndence as to the altercatlon |tself and the

suCCeeding disputation between the p_risoner and the pollce,offlcers (at

various levels within the Force) who declined to take steps to have‘_the charge
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withdrawn and (he claims) to deal éppropriat'ely with His complaints about
Mr. Russo. Ultimately, the matter was placed jn the hahds of the‘Director of
Public ProsécUtions a‘nd, therefore,_ the " most that4 the Pélicﬁe could do
théreafter would have been fo make recomméndations to ilhé bifector that the
matter not procéed.

The prisoner complair]ed in evidence that he was treated by a ﬁumber
of police officers with. a lack of consideration ahd co-operation, and with
aggression aﬁd hostility. X |

The relevant Police witnesses, on the 6tﬁer hand, claimed that déspite
every attempt to satisfy the complaints Qf the prisoner and to inquire into
them, he was never satisfied and, indeed, in’ the case‘of a npmber of pblice
officers, he was abusive and thréatening to them and ref_used to co-operate
when a_sked'for stateménts. B | -

The Police cohduct (és 'he‘ saw it) outraged ihe pﬁsonef ahd he Qas

‘ incénSed at what he envi_saged»_tc‘> be' the injustice ofdtrhéirv treatment of him; .
This aggrayated the sense of bitterness, frustration, anS&iety and anger which
he was still experiencing in. ‘relatiron to his }dispu‘tation with the Public Service.
I-am'satisf_ied that he considered that\a conviction for éssault could well
operate as an impediment to his obtaining ré—employﬂment within the-Se.rvice.

Hfs_ frame of mind can clearly be seeh by the explosive péssage ina
Ietter.dated 24 Decembgr_1987 which he wrot_e to a bénfriend in Germany,
Ms. Irene Finke. | quote: | |

“To make matters worse, | was assaulted by a neighbour one week ago
after an argument over a parking space. He punched me and gave me a
black eye. But he has 2 friends as witnesses. They went to the Police
and lied. Now [ am to be charged with assaulting him. This injustice, on.
top of thinking about my father’s will, is driving me crazy. Now | want to
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ill the neighbour his friends, and the bastard Police as well. | have
been to a solicitor of course, he doesn’t care except that this is a chance

" to make some more money. ‘| sympathise with men who kill hundreds,

‘ thousands milhons Now you know the truth ? '

.: The jury. were of course given carefui directions in reiation to the iegal .
effect of the various parts of th|s passage - |
Th|s passage has an added srgniflcance in that on 19 January 1988 the
pnsoner commenced to search for a weapon Inquirles were made by him in
January of a number of persons who had advertised weapons for saie |n The
Canberra Times In all there weré ten separate inquiries or attempted
inquirles in that month ThlS search cuiminated in the purchase of a

22 Stlrhng semi automatlc nfle wnth a telescoplc snght on 10 February from

one Geoffrey Bradshaw In order to obtain this weapon the prisoner‘ '

,,‘_“~.

endorsed the Notice of Disposal on the reverse srde of Mr Bradshaws

o ‘Iicence W|th a false name and address In addition he sought to dlsgmse h|s

.handwrltlng and forged the srgnature “J.F. Thompson

He test fired thls rlfle and then returned it to Mr Bradshaw clalming that
-|t had jammed I accept the ewdence of Mr. Bradshaw that when the rifle was
returned to him the prisoner said that he wouId like to keep the scope and
.Mr Bradshaw agreed to sell it to him for $20 The baIance of the purchase
money was repaid by Mr. Bradshaw

Then on 13 February the prisoner bought a Ruger .22 SJ/A rifle from
James Leneghan, who had advertised it in The Canberra Times on that day.
The prisoner did not buy the‘ telescopic sight which was available for sale with .

“this ritle. )
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The prisoner at some stage placed this rifle and a quantity of .22 -
cartridges in a gun bag which he had purchased. He-deposited the bag, the

rifle and the cartridges in a stormwater drain under the old Federal Highway in

}t'he Gungahlin area. The prisoner had test fired the rifle before it was
deposited in the drain. | am satisfied that he left the rifle |n this_ drain with the
intention later of repossessing it. " However, it was accidentally discovered by
one Julian Woods on 1 May 1988 and handed over to the Police. Becauée
there was no documentation in relation to the transaction the rifle could not be
traced back to the prisoner.

However, | am satisfied that because the weapon was no. longer
available to him after 1 May 1988, it was necessary for him tb. renew his
searqh for a weapoh. Thus.it was that on 4 June 1988 the prisoner inspected
é_ 22 Ruger"'rlifle _ad}vert_ised on>t_hat- day by one Scott Thompsqn-in_T_I?e,
Canberra Times. Later oh of about 20 November 1988 he made inqui.ries
about another Ru.ger which was advertised for séle in The Canberra ﬁmes.

| accept that the Bradshaw and Leneghan rifles were purchased by the

‘prisoner_ and the other -inquiﬁés' vyefe made. by him in relétion to weapons
because he had resolved by the beginnip\wg.of 1988 that éoméone’ was going-to
pay for the injustice which he had suffered. fheré is, however, no évidence
indi'cative of any pariiculér- person having been identified at that stage as a
prospective victim. |

In evidence thé prisoner asserted that he had purchased the above
rifles and mgde the other inquiries because he needed a rifle (which he

- carried loaded and cocked in the boot of his car) to protect him from what he
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perceived to be the threat associated with Mr. Russo’s possession of a pump-
actionshotgt'.m. In the Iight'of the tota|ity of the evidence, this explanation was
not only mherently lacking in credrblhty and plausnblhty but could obtain no

i support from the nature and content of the contemporaneous complalnts

which the prisoner had so frequently made to pollce-offlcers about his_

concerns"with regard to Mr. Russo. | have no doubt that it was rejected as a
plausible explanation by the jury.

" That leads me to 31 December 1988. The evidence of Mr. Webb,

,fmdmg support as it does in other parts of the evidence in the case
partlcularly the compelllng forensuc evidence, leaves me W|th no doubt that on

that day the pnsoner purchased from Mr. Klarenbeek at Queanbeyan what

transplred to be the murder weapon namely a 10/22 Ruger nfle Wthh had

‘ orlgmally been owned by one Fynus Caldwell sold toone Noel Klng and then}

further on sold to the late Mr Klarenbeek

“The pu'rch”ase of the Klarenbeek weapon foIIowed an unsuccessful
meetlng W|th Assistant Comm:ssroner Winchester at -his office on
16 December 1988 That meeting had been arranged by the then shadow
_Attorney-GeneraI, Mr: Neil Brown, QC, who was making representatlons on
behalf of the prlsoner who had heard favourable reports about
Mr. Winchester. ltis clear that the meetlng became quite heated and that the
prisoner became angry ‘at what he perceived to be Mr. Winchester's negatlve
attitude towards_ taking st_eps' directed towards having the charg'e wit_hdrawn.
Mr.'WinChester, on the other hand, | have no doubt, became heated when

serious ailegationS~ were made against his subordinate - officers and "he

+ eordeiebh
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expressed a determination to defend his officers. The meeting ended on a
sour note in that the prisoner declined to shake Mr. Winchester's hand when it
was proffered to him. There is someminor di_sput_e,about what was said by
the prisoner at the time, although the various variations do not differ
significantly. It is sufficient to note that Mr. Brown deposed that the prisoner
said to Mr. Winchester, “'m not going to shake hands with you. | want this
investigated properly and i won't shake hands with you until that is done”. |
Mr. Winchester w}rote to Mr. Brown on 20 December informing him that
he could not be of-assistance to the prisoner'.
| Hasty representations were then made to the Commissioner of the
Australian Federal Police, Mr. McAuley. ,The need-for haste arose from the
: fact that the committal proceedlngs in relatlon to the Russo charge were hsted
for 12 January’ 1989 These submissions aIso proved to be unsuccessful and
indeed | am satisfied (although this is far from being & critical pomt) that the
letter informing the pnsoner that his- representatlons had been unsuccessful
was received by him on 10 January 1989 - the morning of the murder which
took place at about 9.15 p.m. that evening.
| am satisfied that after the unsuccessful meetlng wuth Mr. Winchester,
the prisoner focused his hatred of the police and hlS need for revenge upon
.Mr Wlnchester Thus, the generalised hatred descended to the particular.
It seems clear, however, that pnor to the evenrng of 10 January, the
prisoner had “stalked” the deceased’s premises and given some thought as to
how the death of Mr. Winchester could most suitably be achieved. It |s of

course, impossible to discern with precision his mental processes atabout



hIS tlme but insight can be obtalned from the ewdence of Mr. Barbara and
. Dr Roantree Netther of these witnesses ‘was challenged by cross-
) examlnatlon Although Mr. Barbara could not be preC|se about dates, he said
that the prlsoner sald to h|m in elther Iate November or early December 1988,

“TI kill Winchester and I'll get the Ombudsman too”.

At a consultation in the afternoon of 6 January 1989, i.e. four days

before the murder, Dr Roantree said that the prisoner told him that he was

worrled about the pendnng assault charge that had been brought against him

and that he had been to see the Police Commissioner (sic) with a polltrcal.

flgure and he hadnt recelved any help there at all. (Thiswas' ,clearly a
reference to Mr. Wmchester.), In fact, he said, that he had been thrown out or

wrtually thrown out of the ofF ce

Dr Roantree responded by saytng, “You cant do thmgsﬁllke that You 3

cant push Pollce Commlsswners off thelr chalr” : Dr Roantree sensed

extreme anger on the part of the prisoner towards that comment The‘

pnsoner responded by saying that 'he was not listened to at all and that he

was furlous

Dr Roantree then deflected the conversatlon to the priSoner’s medical

' condltlon which was the subject of consultation. However the prlsoner ‘made
the comment that the police should be taught a lesson’ He satd according to

Dr Roantree, “Every time something happens he feels - felt that he was

suspected and that every time he reports - reported anything, he got the

blame”.

psT o8
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At the conciusion of the consultation he exclaimed as he was Ieaving, 1
should shoot the bastard”.

When }one considers the statéments made to Mr. ‘Barbara .and
Dr Roantree in the light of the totality of th_e evidence inthe case, they have a _
very chilling effect indeed. The totality of the evidence makes it perfectly
clear that they vvere in fact threats which were not only inten}ded to be taken :
seriously, but were in fact acted upon.

it is convenient to note, at‘'this stage, that the investigation of
Mr. Winchester's rnurder involved a prolonged investigation by Australian
forensic experts in relation to ballistics (taking as a starting point two PMC .22
cartridge cases located at the murder scene) and in relation to ggunshot
residues located on the body of the deceased on. the exterior and in the
..interior of the deceased’s Ford, at the murder scene and in the boot and the
|nter|or of the prisoner s Mazda. This forensic investigation obtained powerful
support from overseas independent forensic experts retained by the Director
of Public.Prosecutions to review in certain respects the work carried out by
the Australian experts and their expressions of opinion. 'The overseas experts,
came from such diverse jUi‘ISdiC’(IOI’]S\ as the United Kingdom, the United
States of America and .Israel. This investigation must sureiy rank as one of
the mo_st skilled, sophisticated and determined forensic investigations in the
 history of criminal investigation in Australia. -

The totality of the evidence (including, of course, the forensic evidence) _

satisfies me that on the evening of 10 January 1989, the prisoner- lay in wait

for Mr. Winchester to return to his home.



Upon his return the prisoner approached his stationery car from behind

and'at'almost point blank range, fired two bullets'from a rifle into

Mr. Winchester's head, killing him instantly. - That rifle was a 10/22 Ruger
\ fitted with a snen’cer and probably a telescopic sight.'
.' After the murder the weapon was placed in the boot of the prisoner’s
Mazda and he decamped.
The fact that the murder weapon has never been found is of no

consequence because the ballrstrcs evidence cogently estabhshes that the

rn‘le Wthh ﬁred the cartrrdge cases located at the scene, was the one sold by 7 '

Mr Klarenbeek to the pnsoner on 31 December 1988

When interviewed by pollce officers on the day followmg the murder

the pnsoner asserted that he had no recollectron of his precnse movements onr _
-the prevrous evenrng between the hours of 8 p m. and 10 p.m. The jury could_, .

weII have taken the vrew that thrs assertron (Wthh was repeated under oath at | _

the trlal) was so inherently implausible as to be untrue and was in realrty
merely an attempt to avoid disclosure of the true srtuatron the revelatron of
.whtch Would be damning to him. . :

| | As the trial progressed, the cogency of the Crown case became clear.
Regrettably, however, from the outset of the trial the prisoner attempted to
avord the consequences of the damning nature of the Crown evidence by

adopting a process of manipulating the trial process and attempting to

frustrate its progression in any conventlonal manner. Desprte the persnstence

of thls approach the trral process nevertheless. managed to overcome the

obstacles presented and reached ﬁnallty Thts tactrcal manoeuvrrng on the

v A D L AT fn
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part of the prisoner must, nevertheless not be taken into account in the
assessment of the appropriate punlshment to be afforded to him, both as a
matter of general principle and by the application of S. 4298(f) of the Act._

This case does, however, warrant close study by those concerned with
the proper administration of the criminal law. It would be most unfOrtunate if'
what happened in this case became a commonplace forensic technique.

| turn then to the question of sentence. |

The touchstone on the question of sentence is to be found in sub-
s.429(1) of the Act, Wthh requnres that “the sentence lmposed by a Court for
an oﬁence shall be ]ust and appropnate In this regard the statute m|rrors the
well established common law principle.

The Crown’ submits that the max1mum penalty of life lmprISOnment '
prescribed for this offence should be |mposed becausg this ca_se _f_alls “vyithin
the worst category of ca.sesforﬁ which that penalty is prescribed’_’. (Veen V.
The Queen [No 2] (1987-1988) 164 CLR 465 at 478.

Mr. O’Donnell of counsel, who appeared for the pnsoner on sentence,
said, "Your Honour in relation to the question of remorse or contrmon I am
mstructed that the accused maintains his plea of not gunlty and maintains his
|nnocence and therefore it isn’'t appropriate to canvass that matter any further.
That is not said in any endeavour to go behlnd the jury's verdict’.

M. O Donnell went on to say, ‘I could not but agree that this case
clearly falls wnthin a worse (sic) category of the most serious offence

Thus it was that no attempt was made on behalf of the pnsoner to put

before me any evidence or to make any submissmns dlrected towards
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establishing a diminution in the high degree of criminality involved in the
objective circumstances of the murder. That is, of course, the prisoner’s right
and he is .e‘n'titled to maintain his innocence, if he is so: mindéd, for the
remainder of his life. How_eQer, the reality of the posit'ion is that nothing has '
beeﬁ puf before me directed to redﬁcing the high degree~ of criMinality
demonstrated'by the objective facts. The evidence unerringly points to the
fact that thié was a pre-meditated, carefully planned and carried out murder of

a high public official, mbti\_/ated purely by desire on the part of the prisoner to

_ revenge himself for wrongs which he perceived he had suffered.

" There is; of course, much learning”about the circumstances in which

the' maximum penalty of life imprisonment is appropriate bearing in mind that

sentenCI ngls gand'prO_bably é,l.v,vﬁays will be, an inexact science. | will merely
" touch-Upon three of the authorities. In Veen [No. 2], to which | referred
_ earlier the majority of the High Court (Mason CJ, Brennan, Dawson and

' Toohey JJ) said at 478:

.“The second subsidiary principle material to this case is that the
maximum penalty prescribed for an offence is intended for cases falling
" within the worst category of cases for which that penalty is prescribed:
_Ibbs v. The Queen (1987) 163 CLR 447 at 451-452. That does not mean
‘that a lesser penalty must be imposed if it be possible to envisage a
worse case; ingenuity can always conjure up a case of greater
heinousness. A sentence which imposes the maximum penalty offends
this principle only if the case is recognizably outside the worst category.”

‘Veen [No.2] was considered by the Full Court of the Supreme' Court of
Victoria (Young CJ, Murray and McGarvie JJ) in R v. Dumas [1988] VR 65.
At 71 the Court said:

“In cases of offences which are of lesser gravity than the crime of murder

. it is often said that the maximum term of imprisonment provided for the
offence by statute is justified only for the worst offence likely to_ be

encountered in practice: see R v. McMahon (1978) 19 A.L.R. 448. ltis,
however, always possible to imagine an offence which is worse than the
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one in contemplation and this fact will not necessarily lead to the

conclusion that the maximum sentence cannot be imposed. Obviously,
the legislature intended that the maximum sentence could and should be

imposed in an appropriate case. In R v. Lawrence (1980) 32 A.L.R. 72

Moffitt P. said (at p.110): ‘There is no rule that ‘the maximum is to be

reserved for the most devilish instance of crime that judicial imagination -
can conceive, so that rarely, if ever, should the maximum be imposed.

The primary task of the trial judge is to impose a sentence appropriate to

the criminality of the prisoner's conduct .....": see also R v. Bensegger

[1979] W.A.R. 65. The maximum sentence may be appropriate.in a wide

variety of cases according to the nature of the offence and the character

of the offender.” :

When assessing the degree of criminality involved in the subject
offence, there is one very significant matter which must be addressed. It is
clear from the totality of the evidence that Mr. Winchester lost his iife-
because in the.exercise of his discretion as a very senior police officer, he
rejected a plea by the prisoner that he intervene with regard to the criminal
proceedings WhiCh had been instrtuted against the prisoner arlsmg out of the
alleged assault upon Mr Russo It |s true, of course that Mr Winchester
"~ could not ¢ cause the proceedings to be W|thdrawn but |t was open to h|m to
make representations to the Directorof Public Prosecutions with regard to the
matter. This he declined to do. Persons in authority who are requiredl
impartially to make decisions in the course of thei}r duty are ~entit'led to the full
protection of the law. It goes without s'aying‘ that the communiti/ cannot
provide protection. from harm ‘to_ all public officials who make decisions.
_However, they are envtitled .to' know that the law will impose approvpriate'
punishment upon those who would seek to revenge themselves for what they
believe to have been an unfair exercise of discretion. The corollary is that

persons who would seek to inflict harm by way of} revenge on those in whom
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our community has vested decision-making authority, must realise that they
will fvace'cc’ndign punishment for such conduct. |
“Reference may conveniently be made here to Rv. Kocan [1966] 2

NSWR 565 Kocan pleaded gurlty in the Central Crrmlnal Court Sydney to
the attempted murder of the Hon. Arthur Calwell MHR who was then the
leader of the Federal Opposition. The Chief Just_lce, Sir Leslie Herron,-
sentenced Kocan to life imprisonment.

j An appeal from this sentence was dismissed by the Court of Cri_minal
Appeal'(sugerman, JA, Mcélemens and Maguire JJ).

" McClemens J. said (at 571):

“This country has béen mercifully free from attacks on public men and it
.. is the Court’s duty to take such steps as are available to it to see this
" state of affairs remains so. Therefore the Courts should indicate very -
) plalnly that this type of thing is not to be permitted. This is a matter .
- " central to the reasons given by the learned Chief Justice, where, at the .
“conclusion of his reasons for imposing the sentence he did, he said th|s :

.| believe that it is necessary for me to pass such a sentence as may . ..

- deter any other person from even considering the ‘molestation and any
attempt upon the life and safety of our public men. They must be
" allowed to go about their affairs of State with an entire apprecratron that .
) they are protected to the full extent of the law’.” -

. If | may respectfully say s0, those remarks carry as much force now as
they d|d |n 1966 if not more force. |

‘Thus | have before me a case yvhich, on the 'unchallenged objective
circumstances, presents as falling into the,worst category of cases of murder.
it'is necessary then that | turn to the subjective circumstanc_es which must be
' balanced against the objective circumstances. |
Itj_is convenient,_ however, if | ftrst refer to the relevant_legal framewcrk '

so far as the imposition of the sentence of life imprisonment in the' Australian

" Capital Territory is concerned.
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No qaestion arises ot the imposition of a non-parole period by reason

of sub-s.7(2)(d) of the Parole Act 1976.
- The service of a life sentenc;e imposed by the.Supreme Court of the.
Australian Capital Territory is subject to the exercisle of the» Reyal prerogative N
of mercy. Section 72 of the Australian Capital Territory (Self-Government) Act

1988 provides:

“Before tendenng any advice to the Governor-General in respect of the.
exercise of the Royal prerogative of mercy in relation to an offence
against an enactment or subordlnate law, the Commonwealth Minister
shall consult with the Chief Minister and consider any comments glven by
the Chief Minister.”

“The Commonwealth Minister’ | means the Minister of State
adminlsterlng that Act and has the addltlonai meanlng given by S. 19A of the
Acts Interpretatlon Act 1901. The Chlef Minister |s, of course, the Chief
Mimster for the Terntory ’
release a prlsoner serving a life sentence upon condrtions which would allow
recall. see Kelleher v. The i’aro/e Board of NSW (1984) 156 CLt? 364.
Hence, as Sugerman JA pointed out in Kocan (at 567),' a sentence of Iifel
imprisonment is spoken of as a more merciful sentence than a long fixed-term
sentence and its flexible character is emphasized. (See also (1965) Crim.
L.R. at 694.)

- | am required by law to have regard to the eatalogue of matters set out
in sub-s. 429A(1) of the Act and | have carefully applied my mind to each of
those matters. There is no need for me to address those matters seriatim A

number of them have no relevance to this case. Perhaps, the most troubling

.



is para.(l), _.namely, “the prospect of rehabilitation of the personf’. - The
| pnsoner as | have indicated eartier, malntains his’ innocence and
' ’consequently no materlal has been put before me wnth regard to the prospects
of rehabllltatlon It is not therefore a matter about which | can express an
oplnron Further as the pnsoner adheres to his assettion of mnocence this.
precludes any reliance by him upon para.(v), namely, “whether the person has
demonstrated remorse | ‘ o |

It goes without saying that the absence of e\ridence from which | could
make a favourable frndlng to the prlsoner in respect of the matters adverted to

in those two paragraphs does not mean that l shall take them |nto account as

in any way_increaslng what would othen/vlse be the approprlate penalty for this

B offence

As far as character Wthh requ1res consrderatlon under para (k) ls_'. |
concerned |t is relevant to note that the prlsoner ralsed good character at the

 trial. The Crown responded by rellance on matters ansrng |n the ev1dence

which they contended negatlved any material put before the Jury from Wthh
an rnference of good character could be drawn The Jury were given full

directions with regard to th|s matter and | have I|ttle doubt that they were

unable to conclude that the prlsoner was a person of good character From -
the relevant evidence in the trral l am unable to conclude that the prrsoner '

was, mdependently of thls offence a person of good character and therefore,

this is a matter Wthh can be put to one side in the sentencrng process
l do take |nto account from a subjectlve pomt of view that the prlsoner

who is a hlghly mtellngent person aSS|duously devoted hlmself to his studles

i P
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in his earlier years in prepération for a sucgessful professional career.
Further, he served for qver eleven years in the Australian Public S'ervilc;e and
~attained a éenior position in the Department of Treasury. However, I regret to
say that since his retirement from the Public Service, his conduct rhas been
marked by some most unfortunate events Which reflect no credit upon him.
He has no prior relevant convictions and has performed charitable work at
various times.

As far as para.(k), “the cultural background, character, antecedents,
age, means and physical and mental condition of the person” are concerned,
| can rherely note tﬂhat the prisoner is prese'ntly 50 years of age, unmarried,
but with some siblings still living. He sufferé froms nO appérent physical
disability and ho_ evidence has !;een put before me either by the Crown or t.h
prisoner thaf he suffers from any psychiatric condition. As | have ear_l»ier _sa_id,.
the evidence in that regard before me, rests with the firial. report of |
Dr Hocking, who detected no mental abnormalbity. |

| | also take into account that ft is now some six years and ten months
since the comrﬁission of the offence and the prisoner has no doubt .been living
in a state of unCErtainty over that period. There are, of cdurse, a whole
concatenation of ci?bumstances which have brought abdut the délay and no
useful purpose could bé served by traversing them here.

The prisoner has been in custody with regard to this matter since 29

June 1995, when | revoked his bail, prompted by his disruptive conduct in the

court.
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As required by law, | have specifically refrained from taking into
account any of the matters contained in s.429B of the Act. -

It goes without saying that | have not attempted exhaustively to outline

all the relevant objective factors, nor each subjective factor. Having presided -

“

over this trial for élmost six months, | am alive to the nuances of the evidfence.

It merely remains for me to balance the objective and the subjective
circumstances and the matters that | am required to take specifically into
account under s.429A of the Act and determine the sentence for the offence
which is just and appropriate. Above all, | have not overlooked that
sentencing calls for a rational rathér than an emotional response. The
exercise of mercy must be témpered with well balanced judgmént. (See R v.
Kane [1974] VR 759 and R v Rushby [1977] 1 NSWLR 584)

Taking the most generous view of the sUbje_c;tive circumstances in the
balancing exercise, | am, nve\)erfhelesrs, compelled tb the conclusion that the
-just and apprépriate séntence for this grave offence i_s',. the maximum provided
by law.

. DAVID HAROLD EASTMAN FOR THE MURDER OF COLIN STANLEY

WINCHESTER | SENTENCE YOU TO IMPRISONMENT FOI'\; LIFE.

&



