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GUARDIANSHIP & MANAGEMENT OF PROPERTY IN THE A.C.T.

Information for Managers

The ACT Civil & Administrative Tribunal (ACAT) may authorise a person to make decisions on behalf of an adult person whose decision making ability is impaired. ACAT’s power and the power of guardians and managers is determined by appointing a person to be a guardian or manager under the Guardianship and Management of Property Act 1991 (the Act).

This pamphlet provides information about the appointment and powers of a manager.
1.
Appointment of Managers

(a)      Circumstances in which a Manager will be Appointed

A management order is only effective in relation to a person 18 years or older.

A manager may be appointed to manage the property of a person where the Tribunal is satisfied that the person for whom the management order is sought:
(i) is suffering from an impaired decision making ability in relation to a matter relating to the person’s financial matters or a matter affecting the person’s property, and

(ii) (a) there is or is likely to be a need for a decision in relation to the
      matter or,

(a) there is, or there is likely to be involved, unreasonable risk to the person’s health, welfare or property, and
(iii) if a guardian is not appointed

(a) the person’s needs will not be met, or
(b) the person’s interests will be significantly adversely affected.
(b) Choice of Manager
The Tribunal must be satisfied that the person nominated for appointment is suitable and can discharge the responsibilities of a manager.

A manager can be a family member or friend.  A manager may also be the ACT Public Trustee or a trustee company.  Where no suitable person is available to act as manager, the Tribunal can appoint the Public Trustee as manager.

In considering the suitability of a proposed manager various factors listed in section 10 of the Act must be considered.  These include:

· the manager must be over the age of 18 years;

· the views and wishes of the person must be considered and

 
promoted;

· the manager should be available and accessible to the person;

· the manager must be able to ensure that their own interests do

not conflict with those of the person to the detriment of the person;

· the criminal history of the proposed manager;

· whether the proposed manager has been made bankrupt or

 made arrangements with creditors.

(c) Joint Managers

The Tribunal may appoint one or more people as joint managers.  An order made by the Tribunal can specify that the managers can act jointly and /or severally when necessary if required.  In the event of the death, absence or incapacity of one of the joint managers the remaining manager becomes the sole manager.  Where there are two or more surviving managers, they become joint managers or joint and several managers of the property.

(d)
Length of Appointment
The appointment of a manager continues until:

· the death of the protected person;

· revocation of the management order by the Tribunal;

· the manager resigns in writing;

· the manager is removed by the Tribunal because they are no longer

suitable or competent or have neglected to perform the duties and functions a manager or have contravened a particular provision of the Act.
An emergency management order can last for a maximum 10 days.
2.
Effect of Appointment

The appointment of a manager by the Tribunal means that the protected person is not legally competent to enter into transactions relating to property over which the manager is given authority.  The protected person no longer has legal capacity to enter into contracts, pledge credit or deal with property over which the manager is given authority.  The manager may enter into such transactions in the best interests of the protected person.  The manager’s action has effect as if the protected person had entered into the transaction themselves.

Section 71 of the Act provides that where the protected person does enter into a contract, for instance to buy clothes or a car, the transaction is not void on the grounds that the person was not legally competent to enter the transaction.  If the manager does not believe the transaction to be in the best interests of the person, the manager (or any person affected by the transaction) may apply to the Tribunal, the Supreme Court or the Magistrates Court within 90 days for an order confirming the transaction, declaring the transaction void, or adjusting the rights of the parties to the transaction.

3.
Principles by which the Manager should operate
When exercising authority or when performing a duty or function in their capacity as manager, a manager must observe the principles set out in section 4 of the Act.  These are called “the decision-making principles”. They are:

· the protected person’s wishes, as far as they can be worked out, must

be given effect to, unless making the decision in accordance with the wishes is likely to significantly adversely affect the protected person’s interests;

· if giving effect to the protected person’s wishes is likely to significantly

adversely affect the person’s interests-the decision-maker must give effect to the protected person’s wishes as far as possible.

· if the protected person’s wishes cannot be given effect to at all the 

            interests of the protected person must be promoted;

· the protected person’s life (including the person’s lifestyle) must be

             interfered with to the smallest extent necessary;

· the protected person must be encouraged to look after himself or

             herself as far as possible;

· the protected person must be encouraged to live in the general 


community, and take part in community activities, as far as possible.

The manager should maximise the protected persons opportunities for growth, independence and self-reliance.  Further, the manager must be readily accessible to the protected person and ready to act as an advocate for that person.

4.
Applying for an Emergency Order

When a decision needs to be made for someone urgently the Tribunal may make an emergency order appointing the Public Trustee as the manager of a person.  The order will be effective for a period of 10 days.  A request for an application for an emergency order may be made to the Public Trustee, between 9.00am and 4.45pm, Monday to Friday on telephone number (02) 6207 9800.

5. Duties of the Manager

(a) Duty to Protected Person

In addition to the above principles the manager has a statutory obligation

· to act, as far as possible, as the person would have acted in the circumstances if he or she had not been affected by the condition concerned;

· to take into account the need to ensure that the person does not become destitute;

· to take into account the desirability of maintaining, as nearly as possible, the lifestyle of the person as if the person had not been affected by the condition;
· to exercise power in the best interests of the person;

· to ensure that in the exercise of the power their own interests do not conflict with those of the protected person; and

· to ensure that their own property is kept separately from that of the protected person.

(b) Annual Examination of Accounts
On the anniversary of the appointment of a manager, the manager must file accounts and other documents relating to the management of the protected person’s property with the Public Trustee for examination.  The accounts must clearly indicate the financial position of the protected person.  The Public Trustee will audit the accounts.  Some cost may be incurred in the audit.

The Tribunal may direct a manager to produce accounts and documents.  If it is considered necessary, the Tribunal may order that the manager have the accounts and documents audited by a person or organisation specified.

Further advice as to keeping of records and accounts may be sought from the Public Trustee.  The office can be contacted on (02) 6207 9800.

(c) Lodgement of Property Statement

A manager appointed by the Tribunal may be required to complete a statutory declaration detailing the income, assets and liabilities of the protected person within 28 days of appointment.  The form is available from the office of the Tribunal, the Office of the Public Trustee or the Office of the Public Advocate.  Once completed the form must be filed with the Public Trustee.

(d) Registration of Management Order with the Registrar of Titles

If a manager wants to deal with real estate (or real property) section 25 of the Act requires the manager to lodge evidence of their appointment with the Registrar of Titles within 14 days.

6.
Powers of the Manager

(a) Proof of Authority

In all transactions relating to the property of a protected person a manager should prove his or her authority to enter into transactions on behalf of the protected person.  The sealed ACAT order will contain full details of the powers of the manager and will be proof of authority.

(b) Management Order

The authority conferred on the manager relates generally or specifically to the types of transaction that the person would have been entitled to exercise had they been legally competent to do so.  The authority conferred extends only to the financial affairs of the person.

A manager (other than the Public Trustee) cannot invest the money of a protected person other than in authorised trustee investments, without the permission of the Tribunal.

7.

Investment Decisions and Financial Management Plans

Unless an order specifies otherwise, investments may be left as the protected person invested them and be re-invested if and when they mature.  A manager needs to establish whether the continuation of an investment is in the person’s overall best interests.  

Continuation of investments or bank accounts in joint names is permissible, however, it may be difficult to separate the joint interests when it is time to prepare annual accounts.

Investment decisions and financial management plans will vary according to the size and nature of a protected person’s estate, his/her expected life span and life style needs.  A manager should be guided by a need to ensure:

· maximum quality of life possible under the circumstances

· security of investments

· accessibility of money for on-going daily needs

· flexibility in the event of unexpected necessary expenses 

· capital growth in order to provide for future needs and guard against the effects of inflation

· lawful arrangement of affairs to gain access to social security benefits, concessions, and to minimise taxation liability.

8. Independent Financial Advice

A manager may seek independent financial advice to develop a financial plan. Advice may be sought from financial counsellors, banks, bank investment advisory services, accountants and investment advisers.  It is important to remember that whatever advice is obtained, the manager is still personally responsible and accountable to the Tribunal for decisions made on behalf of a Protected Person.  It is not possible to delegate such decision making to some one else.  The manager must make decisions.

9. Applications to the Tribunal for Directions or Advice

If a manager is uncertain about the extent of his or her authority guidance may be obtained informally by contacting the Deputy Registrar of the Tribunal on (02) 6207 1740.

A manager can also ask for a formal direction, opinion or advice from the Tribunal.  If an opinion or advice is obtained and a manager acts in accordance with that opinion or advice, the manager will be taken to have acted properly and will be protected from liability unless he or she acted fraudulently or wilfully misrepresented or concealed a material fact.  A formal opinion or advice may be obtained upon a written application to the Tribunal. Examples of cases in which an opinion may be sought include: 

· decisions to make major purchases from a protected persons funds:

· consenting to a major or controversial health treatment;

· where a protected person is strongly opposed to a decision to be made.

10. Loans, Gifts and other Benefits

A protected person may have made gifts to individuals or organisations for example birthday gifts for a family member or regular donations charitable organisation.  A manager may, unless it is to the detrimental to the protected person’s best interests, continue making such gifts, taking into account inflation and/or the person’s particular circumstances as time goes by.

If it is proposed that a manager receive gifts, loans or other benefits from the protected person, the Tribunal must be formally advised in writing beforehand.  The Tribunal may authorise or disallow any gifts, loans or other benefits to the manager.

11.   Fees and Expenses

A manager may be paid a determined fee or be reimbursed for expenses reasonably incurred in the performance of his or her duties.  Such monies are payable out of, and are a charge on, the protected person’s property.  If the manager only manages part of the protected person’s property, the amount will be paid from that part.  

The level of fees and expenses that can be paid are determined by the Minister.  Upon application to the Tribunal by the Public Trustee, some fees and expenses may be disallowed.

12.   Protection from Liability

Managers, like every other person exercising responsibility over the affairs of a person, have a legal duty to act reasonably and in accordance with the Act.  The manager should be careful and prudent and if in doubt seek advice.

Where a manager acts in accordance with any advice or opinion provided by the Tribunal it is unlikely the manager could be liable for any loss or damage.
A formal advice obtained from the Tribunal is the most effective protection from legal action unless there has been fraudulent or wilful misrepresentation or concealment of a material fact.

13.   Notification to Tribunal

(a) Of a Managers Incapacity or Unwillingness to Act

The Tribunal should be informed immediately if a manager becomes unable to act.  The Tribunal may appoint an alternative manager if the inability is temporary or appoint a new manager if it is permanent.

If the manager is no longer willing to act he or she may resign by writing to the President of the Tribunal.

(b) Of the Protected Person’s Death

The manager should inform the Tribunal immediately of the death of a protected person.  Upon the death of the protected person the management order ceases to have effect.

(c) Of Improvement in the Condition of the Protected Person

If the condition of the protected person improves to an extent that the manager believes the person is competent to make their own decisions, the manager should notify the Tribunal in writing.  A review will then be arranged.

(d) Of change of Address

The manager must notify the Tribunal of their own change of address and any change to the address of the protected person.

14.   Further Information

Managers wishing to know more about the powers and duties of guardians should read the Tribunal’s booklet ‘Information for Guardians’.

 The Deputy Registrar may help clarify management issues, or advise whether an application can be made to the Tribunal for procedural advice, direction or review of an order.  The Deputy Registrar may be contacted on (02) 6207 1740.
The Office of the Public Trustee for the Australian Capital Territory is a valuable source of advice in relation to management matters.  The Office of the Public Trustee is located at Ground Floor, ACTEWAGL Building, 221 London Circuit, Canberra City A.C.T. and may be contacted on the telephone number (02) 6207 9800.
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